UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

IN RE:
CASE NO.: 05-13930

KENNETH H. MEAD,

Debtor.

KENNETH H. MEAD,

Plaintiff,

Adversary No.: 06-14
UNITED STATES OF AMERICA,
etal.

Defendant.
/

ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT

This proceeding came before the upon
Plaintiff’s Motion for Summary Judgment (the
“Motion”).  Partners Trust Bank, Financial
Federal Credit, Inc., the New York State
Department of Taxation and Finance, and the
New York Environmental Protection and Spill
Compensation Fund (the “New York Oil Spill
Fund”) filed responses in opposition to the
Motion. Upon the pleadings and the arguments
of the parties, the Court finds it appropriate to
grant in part and deny in part Plaintiff’s Motion
for Summary Judgment.

Background

Florida Properties

Plaintiff owns four condominiums in
Marion  County  Florida (the  “Florida
Properties”). Various creditors have obtained
judgments against Plaintiff. ~ The following
documents have been recorded with the Clerk of
Court in Marion County, Florida by the
following parties on the following dates.

Date Description

AmSouth Bank
Judgment

January 11, 2001

July 20, 2001 BSB Bank &
Trust Company

Judgment 1*

BSB Bank &
Trust Company
Judgment 2

August 13, 2001

Florida DOR
Warrant

January 16, 2002

July 30, 2002 Truserve

Judgment
November 20, 2002 Notice of Federal
Tax Lien
January 3, 2003 Transcript of
Judgment-State
of New York?

Financial Fed.
Credit Judgment®

May 5, 2004

1 On April 26, 2001 BSB Bank & Trust Company
(“BSB”) obtained a judgment against Plaintiff in New
York State Supreme Court, County of Broome (“BSB
Judgment 1”). On June 5, 2001 BSB Bank & Trust
Company obtained a judgment against Plaintiff in
New York State Supreme Court, County of Broome
(“BSB Judgment 2”). BSB Judgments 1 and 2
(collectively the “BSB Judgments™) were filed with
the Clerk of Court in Marion County on July 20, 2001
and August 13, 2001 respectively. Although BSB
Bank & Trust Company has since become Partners
Trust Bank, for purposes of clarity, the Court will use
the term the BSB Judgments in the remainder of this
Order.

2 The transcript was filed by the State of New York on
behalf of the New York Oil Spill Fund.

3 on July 24, 2003 Financial Federal Credit Inc.
(“Financial Federal”) obtained a default judgment
against Plaintiff (the “Financial Federal Judgment”).
The Financial Federal Judgment was entered by the
United States District Court for the Southern District
of Texas. On March 24, 2004 Financial Federal
obtained a Certification of Judgment for Registration
in Another District from the District Court in Texas.
The certification contains an attestation by the Clerk
of Court that no notice of appeal had been filed for the
Financial Federal Judgment and that it was final. On



July 29,2004  First American
Title Judgment

Virginia Property

Plaintiff owns an improved commercial
lot in Virginia Beach, Virginia. The following
documents have been recorded with the
Commonwealth of Virginia.

Date Description
July 9, 2001 the BSB Judgments

November 26, 2001 AmSouth Judgment

April 29, 2002 American Express

Judgment

Warrant-State of
New York*

December 5, 2003

January 9, 2003 Transcript of

Judgment-State of

New York®
February 11, 2003 Notice of Federal
Tax Lien
July 29, 2004 Financial Fed.

Credit Judgment

On October 14, 2005 Plaintiff filed a
voluntary petition under Chapter 11 in this
Court. Plaintiff filed a complaint on January 11,
2006 seeking to determine the validity, priority
or extent of a lien.

Standard for Summary Judgment

Summary judgment under Rule 56 is
appropriate  “if the pleadings, depositions,
answers to interrogatories, and admissions on

April 22, 2004 Financial Federal registered the
Financial Federal Judgment with the United States
District Court for the Middle District of Florida
pursuant to 28 U.S.C. § 1963 (the “Registered
Judgment”). On May 5, 2004 Financial Federal
recorded a copy of the Registered Judgment in the
public records of Marion County, Florida.

4 The warrant was filed by the State of New York
State Department of Taxation and Finance.

*This transcript was filed on behalf of the New York
Oil Spill Fund.

file, together with the affidavits, if any, show
that there is no genuine issue as to any material
fact and that the moving party is entitled to
judgment as a matter of law.” Fed. R. Civ. P.
56(c) (2006)(incorporated by Fed. R. Bankr. P.
7056). A moving party bears the initial burden
of showing a court that there are no genuine
issues of material fact that should be decided at
trial. See Celotex Corp. v. Catrett, 477 U.S. 317
(1986); accord Clark v. Coats & Clark, Inc., 929
F.2d 604, 607 (11th Cir. 1991). A moving party
discharges its burden on a motion for summary
judgment by “*showing’ - that is, pointing out . .
. that there is an absence of evidence to support
the nonmoving party's case.” Celotex Corp., 477
U.S. at 325. In determining whether the movant
has met this initial burden, “the court must view
the movant’s evidence and all factual inferences
arising from it in the light most favorable to the
nonmoving party.” Allen v. Tyson Foods, Inc.,
121 F.3d 642, 646 (11th Cir. 1997)(citing
Adickes v. S.H. Kress & Co., 398 U.S. 144, 157
(1970) and Fitzpatrick v. City of Atlanta, 2 F.3d
1112, 1115 (11th Cir. 1985)). In other words,
the court must decide “whether the evidence
presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided
that one party must prevail as a matter of law.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
251-52 (1986). If a moving party satisfies this
burden, then a nonmoving party must come
forward with specific facts showing that there is
a genuine issue for trial. See Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
587 (1986). A nonmoving party must do more
than simply show that there is some
metaphysical doubt as to the material facts. See
id. “Where the record taken as a whole could not
lead a rational trier of fact to find for the non-
moving party, there is no genuine issue for trial.”
Id.

Discussion

Plaintiff seeks to have the Court
determine the validity and priority of liens filed
by the various parties as to the Florida Properties
and the Virginia Property. To the extent that the
filings operate as liens, the priorities are in order
of the date and time of recordation. The Court
will separately address the Florida Properties and
the Virginia Property.



Florida Properties

AmSouth Bank did not file an answer to
the Complaint. Plaintiff obtained a default
against AmSouth Bank. Additionally, Plaintiff’s
affidavit attests that no debt is owed to AmSouth
Bank. Am South did not file a response to the
Motion for Summary Judgment. Because it is
undisputed that no debt is owed to AmSouth
Bank, AmSouth Bank does not have a lien
against the Florida Properties.

Next in time is BSB. BSB attempted to
domesticate the BSB Judgments pursuant to §
55.505, Florida’s version of the Uniform
Enforcement of Foreign Judgment Act (the
“Florida UEFJA”) which provides:

55.505. Notice of recording;
prerequisite to enforcement

may record proof of mailing
with the clerk. The failure of
the clerk to mail notice of
recording will not affect the
enforcement proceedings if
proof of mailing by the
judgment creditor has been
recorded.

(3) No execution or other
process for enforcement of a
foreign judgment recorded
hereunder shall issue until 30
days after the mailing of
notice by the clerk and
payment of a service charge
of up to $37.50 to the clerk.
When an action authorized in
s. 55.509(1) is filed, it acts as
an automatic stay of the effect

(1) At the time of the
recording of a foreign
judgment, the  judgment
creditor shall make and
record with the clerk of the
circuit court an affidavit
setting forth the name, social
security number, if known,
and last known post office
address of the judgment
debtor and of the judgment
creditor.

(2) Promptly upon the
recording of the foreign
judgment

and the affidavit, the clerk
shall mail notice of the
recording of the foreign
judgment, by registered mail
with return receipt requested,
to the judgment debtor at the
address given in the affidavit
and shall make a note of the
mailing in the docket. The
notice shall include the name
and post office address of the
judgment creditor and of the
judgment creditor's attorney,
if any, in this state. In
addition,  the  judgment
creditor may mail a notice of
the recording of the judgment
to the judgment debtor and

of this section.

The following undisputed facts are set
forth in Plaintiff’s Motion for Summary
Judgment and Partner Trust Bank’s Objection to
Plaintiff’s Motion for Summary Judgment. The
affidavits accompanying the BSB Judgments
included three addresses for Plaintiff. The Clerk
of Marion County sent notice of the BSB
Judgments to those three addresses. BSB also
mailed the notice to those three addresses. The
first address used by BSB is that of a rental
house Plaintiff owned but did not reside at. The
second address was a former business address of
an affiliated company, which closed in 1999.
The third address was a former residence from
which Plaintiff moved permanently in 1998.
Plaintiff did not receive any notices of recording
of the BSB Judgments.

After the filing of the BSB Judgments,
Plaintiff disposed of several other properties in
Marion County, Florida. BSB’s counsel worked
with Plaintiff and AmSouth Bank in connection
with the sales and received payments on behalf
of BSB from the sales. In connection with these
transactions, Plaintiff was aware of the BSB
Judgments against the properties which he sold
and acknowledged the same by allowing
payments at closings to be made to BSB in
exchange for partial releases of the BSB
Judgments.

Debtor argues that because of
ineffective mailing, the liens that would have
otherwise been created by the recordation of the



BSB Judgments had not become final by the
petition date and are therefore inferior to the
trustee’s strong arm powers.® BSB argues that
neither actual delivery nor utilization of
residential addresses is required by the statute.
BSB argues that by having worked with BSB
and causing BSB to receive payments from the
disposition of his other Florida properties,
Plaintiff had actual notice of the domestication of
the BSB Judgments and should be estopped from
challenging their validity.

Ordinarily, a judgment debtor must
receive notice by mail of the recording of a
foreign judgment. See Cruz v. Desert Palace,
Inc., 770 So. 2d 306, 308 (Fla. 3d Dist. Ct. App.
2000) (holding that process for enforcement of a
judgment creditor’s foreign judgment could not
be commenced where judgment debtor did not
receive the prescribed notice of the recording of
the judgment from either the clerk of court or
from the judgment creditor); Pan Am World
Services, Inc. v Abdell, 522 So. 2d 1177, 1179
(La. 4th Ct. App. 1988) (noting the insufficiency
of “mere mailing to a supposed address” and
stating that “notification by mail is sufficient but
only where it is shown that [foreign judgment
debtor] actually received the notice” in case
construing the Louisiana version of the UEFJA).
However, where a judgment debtor has actual
notice of a foreign judgment and an opportunity
to be heard and suffers no prejudice due to a
judgment creditor’s failure to comply with the
procedural requirements set forth in the Florida
Uniform  Out-of-Country  Foreign  Money
Judgment Recognition Act, the judgment is valid
against the judgment debtor. Frymer v.
Brettschneider, 696 So. 2d 1266, 1268 (Fla. 4™
Dist. Ct. App. 1997). The purpose of the
[Florida Uniform Out-of-Country  Foreign
Money-Judgment Recognition Act] is to ensure
that a judgment debtor: 1) receives notice that
someone is seeking to enforce a judgment
against him in a Florida court and 2) to permit
him to voice any objections he has to the
enforcement of the judgment. Id. “Where the
purpose of the statue has not been diminished
and where due process has been afforded ...
substantial compliance with a statute’s notice
procedures is sufficient.” 1d.

® Fla. Stat. § 55.507 provides that a foreign judgment
“does not operate as a lien until 30 days after the
mailing of notice by the clerk.”

The filing and mailing requirements set
forth in the Florida UEFJA are identical to those
set forth in the Florida Uniform Out-of-Country
Foreign Money-Judgment Recognition Act.
While Plaintiff may not have received notice of
the recording of the BSB Judgments by mail, he
had actual knowledge of them. Plaintiff had
ample opportunity to voice objections to the
BSB Judgments but instead permitted payments
at closings in connection with the sale of other
real property in Marion County to be made to
BSB in exchange for partial releases of the BSB
Judgments. The Court finds that the BSB
Judgments are a lien on the Florida Properties.’

The fourth filing in time is the tax
warrant from the Florida Department of Revenue
(“FDOR™). Plaintiff concedes that the
recordation of FDOR’s warrant creates a valid
lien to the extent there is any value in the Florida
Properties beyond prior liens. The fifth filing in
time is the TruServe Judgment? TruValue did
not file an answer to the Complaint. Plaintiff
obtained a default against Tru Value.
Additionally, Plaintiff asserts that the TruServe
Judgment is a foreign judgment that seeks to
comply with the Florida UEFJA. Plaintiff
asserts that the affidavit accompanying the
TruServe Judgment contains an incorrect address
and therefore Tru Value does not have a lien
against the Florida Properties. Tru Value did not
file a response to the Motion for Summary
Judgment. Accordingly, it is undisputed that Tru
Value does not have a lien against the Florida
Properties.

The sixth filing in time is the notice of
federal tax lien filed by the United States of
America. Plaintiff concedes that this represents
a valid lien to the extent there is any value in the
Florida Properties beyond superior liens.

" To the extent that any of Plaintiff’s creditors who
filed judgments in the Marion County public records
after the filing of the BSB Judgments but before
Plaintiff had actual notice of the BSB Judgments
would argue that their liens are superior to the BSB
Judgments, that argument would fail. Those creditors
were on notice of the previous filings. That the
addresses set forth in the accompanying affidavits
were ultimately determined to be incorrect does not
affect their priority as to subsequent filings in the
public records.

8 Truserve Corporation has now become Tru Value
Company.



Seventh in priority is a transcript of
judgment filed by the New York Qil Spill Fund.
Plaintiff asserts that the New York Oil Spill
Fund did not attempt to comply with the Florida
UEFJA and does not therefore have a valid lien.
Although the New York Oil Spill Fund filed an
affidavit in response to Plaintiff’s Motion for
Summary Judgment, the affidavit specifically
states that “[t]he Qil Spill Fund takes no position
with respect to the assertions made with respect
to the Florida Judgment.” (New York Oil Spill
Fund Aff. § 7). Accordingly, it is undisputed
that the State of New York Oil Spill Fund does
not have a lien against the Florida Properties.’

Eighth in time is the Financial Federal
Judgment. Plaintiff argues that Financial Federal
failed to comply with the Florida UEFJA
because the affidavit filed and recorded with the
Registered Judgment in the public records of
Marion County contained an incorrect post office
address for Plaintiff. Financial Federal argues
that because the Financial Federal Judgment was
first registered with the United States District
Court for the Middle District of Florida prior to
its recording in Marion County, it was no longer
a foreign judgment and compliance with the
UEFJA was not required. Financial Federal
asserts that by registering the Financial Federal
Judgment in the District Court for the Middle
District of Florida, the Financial Federal
Judgment has the same force and effect as a
judgment rendered by a Florida federal court.

Section 1963 of Chapter 28 of the
United States Code provides in pertinent part:

A judgment in an action
for the recovery of money or
property entered in any court
of appeals, district court,
bankruptcy court, or in the
Court of International Trade
may be registered by filing a
certified copy of the

® The Court notes that in its answer to the complaint
the New York Oil Spill Fund set forth several
paragraphs, which are denominated as
“counterclaims”. The purported counterclaims are
nothing more than assertions of defensive matters and
do not allege or form a basis for any relief apart from
the principal claim. Accordingly, the “counterclaims”
will be subsumed into the judgment on the principal
claim.

judgment in any other
district or, with respect to
the Court of International
Trade, in any judicial
district, when the judgment
has become final by appeal
or expiration of the time for
appeal or when ordered by
the court that entered the
judgment for good cause
shown. Such a judgment
entered in favor of the
United States may be so
registered any time after
judgment is entered. A
judgment so registered shall
have the same effect as a
judgment of the district court
of the district where
registered and may be
enforced in like manner.

Pursuant to this section, a judgment
entered by a federal district court in any other
state, may be registered with the district court in
another state and thereafter have the same effect
as a judgment rendered by that district court.
See Leasco Response, Inc. v. Wright, 99 F.3d
381, 382 (11th Cir. 1996). When Financial
Federal registered the Judgment entered by the
District Court in Texas with the District Court in
Florida, the Financial Federal Judgment had the
same effect as a judgment in the Florida District
Court and could be enforced in the same manner
as a judgment of the Florida District Court.
Section 1962 of Chapter 28 of the United States
Code provides in relevant part:

Every judgment rendered by a
district court within a State shall
be a lien on the property located
in such State in the same
manner, to the same extent and
under the same conditions as a
judgment of a court of general
jurisdiction in such State, and
shall cease to be a lien in the
same manner and time. This
section does not apply to
judgments entered in favor of
the United States. Whenever
the law of any State requires a
judgment of a State court to be
registered, recorded, docketed



or indexed, or any other act to
be done, in a particular manner,
or in a certain office or county
or parish before such lien
attaches, such requirements
shall apply only if the law of
such  State authorizes the
judgment of a court of the
United States to be registered,
recorded, docketed, indexed or
otherwise conformed to rules
and requirements relating to
judgments of the courts of the
State.

This provision provides that judgments rendered
by federal courts are to be a lien on property of
the judgment debtor in the same manner as a
judgment rendered by the state court of that state.
See B.A. Lott, Inc. v. Padgett, 14 So. 2d 667,
668 (1943) (stating that “[jJudgments of a United
States District Court shall become and cease to
be liens under the same conditions as judgments
of state courts.”) “Thus like a Florida judgment,
a federal judgment becomes a lien on Florida
property when it is recorded in a county’s public
records.” Burshan v. Nat’l Union Fire Ins. Co.,
805 So. 2d 835, 839 (Fla. 4th Dist. Ct. App.
2001)

Because the Registered Judgment
is considered to be a judgment of a
Florida federal court, section 55.10, Fla.
Stat. governs the recording of the
Registered Judgment and provides in
pertinent part:

A judgment, order, or
decree becomes a lien
on real property in any
county when a certified
copy of it is recorded in
the official records or
judgment lien record of
the county, whichever is
maintained at the time
of recordation, provided
that the judgment, order,
or decree contains the
address of the person
who has a lien as a
result of such judgment,
order, or decree or a
separate  affidavit is
recorded simultaneously
with  the  judgment,

order, or decree stating
the address of the
person who has a lien as
a result of such
judgment, order, or
decree. A judgment,
order, or decree does
not become a lien on
real property unless the
address of the person
who has a lien as a
result of such judgment,
order, or decree is
contained in the
judgment, order, or
decree or an affidavit
with such address is
simultaneously recorded
with  the judgment,
order, or decree

Although the statute requires that the
judgment or accompanying affidavit contain the
address of the judgment creditor, it does not
require the address of the judgment debtor to
effect a lien on the judgment debtor’s real
property.  The affidavit accompanying the
Registered Judgment™®, which was filed in the
public records of Marion County contained
Federal Financial’s address. Any errors as to
Plaintiff’s address in the accompanying affidavit
do not affect the validity of the lien on the
Florida Properties. When Financial Federal
registered its Texas Federal Judgment with the
Florida federal court, the Texas Judgment
became a judgment of the Florida federal court
pursuant to 28 U.S.C. 81963. Upon the
recording of the Registered Judgment in the
Marion County public records, the Registered
Judgment became a lien on the Florida
Properties.

Although  Plaintiff  asserted  that
Financial Federal failed to comply with the
Florida UEFJA, Plaintiff did not file a reply to
Financial Federal’s Response to the Motion for
Summary Judgment and therefore did not
address Financial Federal’s argument that it has a
valid lien on the Florida Properties because it

0 Oddly enough, the accompanying affidavit was
entitled Affidavit Pursuant to Uniform Enforcement of
Foreign Judgments Act.



complied with § 55.10. Stated another way, it is
unclear to the Court whether it is Plaintiff’s
contention

that Financial Federal was required to comply
with the Florida UEFJA notwithstanding that it
recorded the Registered Judgment pursuant to §
55.10. Accordingly, the Court finds it necessary
to address that issue. Upon a review of the case
law, the Court finds that Financial Federal was
not required to comply with the Florida UEFJA.

While no court in Florida has, in a
published opinion, addressed the specific issue
of whether compliance with the UEFJA by a
federal foreign judgment holder is required,
courts in other states which have enacted the
UEFJA have addressed the interplay between 18
U.S.C. § 1963 and the UEFJA.** All have held
that federal foreign judgment holders may avail
themselves of either procedure. See Robinson v.
First Wyoming Bank, N.A., 909 P.2d 689, 694-
695 (Mont. 1995) (holding that foreign federal
judgment holder which registered its judgment
pursuant to 8§ 1963 and then recorded the
registered judgment in Montana public records
was not also required to comply with the
Montana UEFJA)*; Kemper Securities, Inc. v.
Schultz, 668 N.E.2d 554, 556 (Ohio Ct. App.
1995) (noting that a federal judgment which was
obtained in California and then registered with
the United States District Court for the Southern
District of Ohio, “became a judgment of the
Southern District of Ohio” and was "enforceable
in like manner as any other judgment of the
Southern District of Ohio. Thus, Kemper did not
need to comply with the notice provisions of the
Foreign Judgments Act.”); In re Camp, 310 B.R.
634 (Bankr. N.D. Ala. 2004) (explaining that
holders of foreign judgments in Alabama have
several methods by which to domesticate a
judgment and perfect a judgment lien, including

1 In the absence of controlling Florida precedent,
courts may look to the decisions of other jurisdictions
for guidance when interpreting Florida statutes based
upon model or uniform laws. See Boettcher v. IMC
Mortgage Co., 871 So. 2d 1047, 1052 (Fla. 2d Dist.
Ct. App. 2004); Pasco County Sch. Bd. v. Florida Pub.
Employees Relations Comm'n, 353 So. 2d 108, 116
(Fla. 1st Dist. Ct. App. 1977) (stating that "in cases of
first impression, it is helpful to look to cases from
foreign jurisdictions involving the interpretation of
similar provisions in statutes of other states").

2 The provisions of the Montana UEFJA are
substantively identical to the Florida UEFJA.

the federal registration method in 28 U.S.C. §
1963 and the Alabama UEFJA.)* It is clear to
the Court that the method for domesticating
foreign judgments set forth in Florida's UEFJA is
not the only method for domesticating foreign
federal judgments in Florida. The holders of
judgments rendered by federal courts in other
states may be registered with Florida federal
courts pursuant to 28 U.S.C. § 1963 and recorded
in the public records of Florida, thus creating a
lien upon the judgment debtor's property, just the
same as those judgments rendered by federal
courts sitting in Florida. When Financial Federal
registered its Texas federal Judgment with the
United States District Court for the Middle
District of Florida, it became a judgment of the
Middle District of Florida and thus enforceable,
in the same way as a judgment rendered by the
Middle District of Florida. Upon the recording
of the Registered Judgment in the Marion
County public records, the Registered Judgment
became a lien on the Florida Properties.

Ninth in time is the First American Title
Insurance Judgment. Plaintiff concedes that this
judgment represents a valid lien to the extent
there is any value in the Florida Properties
beyond superior liens.

The Virginia Property

Virginia also follows the “first in time,
first in right” doctrine.  Unites States v.
Cameron, 248 Va. 290, 293 (Va. 1989).
Initially, Plaintiff notes that the documents
recorded do not evidence compliance with Va.
Code § 8.01-465.3. Plaintiff asserts that each

¥ The Alabama UEFJA is substantively identical to
the Florida's UEFJA.
Va. Code § 8.01-465.3 provides:

Notice of filing

At the time of the filing of the foreign judgment, the
judgment creditor or his lawyer shall make and file
with the clerk of court an affidavit setting forth the
name and last known post office address of the
judgment debtor, and the judgment creditor.

Promptly upon the filing of the foreign judgment and
the affidavit, the clerk shall mail notice of the filing of
the foreign judgment to the judgment debtor at the
address given and shall make a note of the mailing in
the docket. The notice shall include the name and post
office address of the judgment creditor and the
judgment creditor's lawyer, if any, in the



defendant claiming a lien should be required to
come forth with proof of mailing.

As with the Florida UEFJA, the purpose of the
Virginia UEFJA is to put a judgment debtor on
notice that a foreign judgment has been filed
against him. While Plaintiff asserts that he did
not receive any notices of the recording of
foreign judgments as to the Florida Properties, he
does not make a similar assertion with respect to
the Virginia Property. In the absence of an
assertion by Plaintiff that he did not receive any
or some of the notices of the recording of foreign
judgments as to the Virginia Property, the Court
finds that requiring the various parties to come
forth with proof of mailing would be an
unnecessary exercise.

The BSB Judgments are the first two
filings in time. They are valid liens on the
Virginia Property. Third in time is the judgment
filed by AmSouth Bank. AmSouth Bank did not
file an answer to the Complaint. Plaintiff
obtained a default against AmSouth Bank.
Additionally, Plaintiff’s affidavit attests that no
debt is owed to AmSouth Bank. Am South did
not file a response to the Motion for Summary
Judgment. Because it is undisputed that no debt
is owed to AmSouth Bank, AmSouth Bank does
not have a lien against the Virginia Property.

Fourth in time is the American Express
judgment. Plaintiff concedes that it creates a lien
under Virginia law as a domestic judgment.
Fifth in time is the warrant filed by the New
York State Department of Taxation and Finance.
In the affidavit to the Motion for Summary
Judgment Plaintiff acknowledges that the
warrant complies with the statute but attests that
the debt is disputed. On September 18, 2006 the
Court entered Order on Objection to Claim 3 (the
“Claim 3 Order”) between the parties which
provided that the claim of the New York State
Department of Taxation and Finance would be
allowed as a 8507(a)(8) priority claim in the
amount of $50,000.00. The Court finds that the
Claim 3 Order establishes $50,000.00 as the

Commonwealth. In addition, the judgment creditor
may mail a notice of the filing of the judgment to the
judgment debtor and may file proof of mailing with
the clerk. Lack of mailing notice of filing by the clerk
shall not affect the enforcement proceedings if proof
of mailing by the judgment creditor has been filed.

amount of Plaintiff’s debt to the New York State
Department of Taxation and  Finance.
Accordingly, to the extent there is any value
beyond the proceeding liens, the New York State
Department of Taxation and Finance has a
$50,000.00 lien on the Virginia Property.”

Sixth, seventh, and eighth in time are
respectively: the transcript filed by the New
York Oil Spill Fund, the Notice of Federal Tax
Lien, and the Financial Federal Credit Judgment,
which Plaintiff concedes create a lien on the
Virginia Property to the extent there is value
beyond the proceeding liens. Upon the
foregoing, it is

ORDERED:

Plaintiff’s  Motion  for  Summary
Judgment is granted in part and denied in part.

DATED this 28 day of March, 2007 in
Jacksonville, Florida.

/sl Jerry A. Funk
JERRY A. FUNK

United States Bankruptcy Judge

5 The Court notes that in its answer to the complaint
the New York State Department of Taxation and
Finance set forth a paragraph, which it denominated as
a “counterclaim”. The purported counterclaim is
nothing more than an assertion of defensive matters
and does not allege or form a basis for any relief apart
from the principal claim. Accordingly, the
“counterclaim” will be subsumed into the judgment on
the principal claim.



