UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re: Chapter 7
Case No. 00-04305-8W
Martin Al lison Waters and
Terrie Brock Waters,

Debt or s.
/

MEMORANDUM DECI SI ON AND ORDER ON
SECURED CREDI TOR' S MOTI ON TO COMPEL DEBTOR TO
REAFFI RM REDEEM OR SURRENDER

This case cane before the court at a hearing on
nmotions (“Mdtions”) to conpel the debtors, Martin Allison
Waters and Terrie Brock Waters (“Debtors”), to reaffirm
debts (“Debt”) owed to Suncoast Schools Federal Credit
Union (“Secured Creditor”), redeemthe two autonobiles that
are the collateral for the Debt (“Collateral”) or surrender
the Col | ateral.

For the reasons set forth below, the Court grants the
Motions and requires the Debtors to strictly conply with
the requirenments of Bankruptcy Code 8§ 521(2)(A) by either:
(1) reaffirmng the Debt or (2) redeem ng the Coll ateral or
(3) surrendering it.

FACTUAL FI NDI NGS

On March 22, 2000, the Debtors filed a voluntary
petition for relief under Chapter 7 of the Bankruptcy Code.

The Debtors filed their schedules with their petition.



I ncl uded with their schedul es was the statenent of
intentions (“Statenent of Intentions”) required by
Bankruptcy Code 8§ 521. Listed on their Statenent of
Intentions were three itens that they intended to surrender
and six itenms, including the Collateral, that they intended
to retain. The “Method of Retention” was stated as “Qther,”
wi t hout expl anati on.

At the hearing, counsel for the Debtors infornmed
the Court that “Qther” neant retaining the Collateral by
continuing to the nake the paynents to the Secured Creditor
in the amounts called for in the relevant | oan docunents
(“Loan Docunents”). However, the Debtors were not willing
to actually reaffirmthe Debt. In this regard, counsel for
t he Debtors explained that reaffirmati on of the Debt woul d
requi re counsel to nake a declaration under Bankruptcy Code
8§ 524(c)(3)(B) that the agreenent to reaffirm does not
i npose an undue hardship on the Debtors and he was not
willing to make such a decl arati on.

Counsel indicated that the reason that he would not
make such a statenment or negotiate a reaffirmation
agreenent on their behalf was because of the relatively
hi gh nonthly paynents called for under the Loan Docunents.
Counsel was also of the viewthat if the Debtors

neverthel ess negotiated a reaffirmati on agreenment on their



own behal f, the court would not be able to nake the
findings required by Bankruptcy Code 8§ 524(c)(6)D

CONCLUSI ONS OF LAW

A The Debtors’ Duties in Chapter 7.

Bankruptcy Code 8§ 521 sets forth the duties of a
debt or who seeks the benefit of a di scharge under Chapter
7. This provision nmandates that an individual debtor “shal
file...a statenent of his intention with respect to the
retention or surrender” of property securing a consumner
debt specifying, if such property is clained as exenpt and
the debtor intends to retain it, whether the debtor wll
redeemthe property under Bankruptcy Code 8§ 722 or reaffirm
t he debt under Bankruptcy Code § 524(c).

B. “Qther” Is Not An Qpti on.

Bankruptcy Code 8 521(2) does not contain the “Qther”
opti on advanced by the Debtors in this case. That is, it
clearly does not provide the right to retain the coll ateral
by continuing to make the nonthly paynments w thout
reaffirm ng the underlying debt as an alternative. In
effect, the Debtors want to turn a recourse obligation into
a nonrecourse obligation. The Debtors would benefit by

continuing to use the Collateral until such tinme as they

Y This provision requires a court to find that the agreenent woul d not

i mpose an undue hardship on the Debtors and that it was in their best
i nterest.



changed their mnds or determned the Collateral was no
| onger worthwhile. They then coul d abandon the Col | ateral
with inpunity for any deterioration or damage to the
Col | ateral which occurs during the period of their use.
While this result is appealing froma debtor’s
perspective, it is the very result that the El eventh
Circuit has explicitly rejected in its holding in Taylor v.
ACE Fed. Credit Union (In re Taylor), 3 F.3d 1512, 1516
(11'" Gir. 1993)(“Tay|or”)ﬂ In Taylor, the debtors
attenpted to achieve the sane result as the Debtors in this
case. At the first neeting of creditors, they stated their
intent to retain the collateral, remain current and not
reaffirmthe debt. 1d. at 1514. The secured creditor filed
a notion to conpel the debtors to conply with Bankruptcy
Code 8 521 to specify their intention to redeem or

reaffirm 1d.

2 There is currently an even split among the circuits over what a debtor
must do to keep collateral. Along with the Eleventh Circuit, three
other circuits, the First, Fifth and Seventh, hold that a debtor may
not retain collateral without reaffirmati on or redenpti on. See Bank of
Boston v. Burr (In re Burr), 160 F.3d 843 (1st Cir. 1988); Johnson v.
Sun. Fin. Co. (In re Johnson), 89 F.3d 249 (5th Cir. 1996); In re
Edwards, 901 F.2d 1383 (7th G r. 1990). The Second, Fourth, N nth and
Tenth Circuits have expressed their willingness to allow the “CQher”
option argued by the Debtors in this case and retain collateral without
either reaffirmation or redenpti on. See Capital Comunications Fed.
Credit Union v. Boodrow (In re Boodrow), 126 F.3d 43 (2d Cr. 1997),
cert denied 522 U.S. 1117 (1998); Hone Owners' Funding Corp. of Am wv.
Bel anger (In re Belanger), 962 F.2d 345 (4th Cr. 1992); MCellan Fed.
Credit Union v. Parker (In re Parker), 139 F.3d 668 (9th Cr. 1997),
cert denied, 525 U.S. 1041 (1998); Lowy Fed. Credit Union v. Wst (In
re West), 882 F.2d 1543 (10th Cr. 1989).
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C. Fresh Start Not Head Start.

The El eventh GCircuit rejected the very sane argunent
espoused by the Debtors, noting that when a debtor is
relieved of personal liability on | oans secured by
collateral, “the debtor has little or no incentive to
insure or maintain the property in which a creditor retains

a security interest.” Taylor, 3 F.3d at 1515 (quoting from
In re Edwards, 901 F.2d 1383 (7'" Cir. 1990)). As stated in
Tayl or:

Allowing a debtor to retain property wthout

reaffirmng or redeem ng gives the debtor

not a “fresh start” but a “head start” since

the debtor effectively converts his secured

obligation fromrecourse to nonrecourse with

no downside risk for failing to maintain or

insure the lender’s collateral.
ld. at 1516. See also In re French, 185 B.R 910 (Bankr.
M D. Fla. 1995)(requirenents of Taylor met where debtor is
willing toreaffirmthe terns of the original agreenent but
di sputes secured creditor’s right to fees); In re Harris,
226 B.R 924 (Bankr. S.D. Fla. 1998)(dism ssal of case is
appropriate renedy for failure of debtor to tinely perform
duties inposed by Bankruptcy Code 8 521); In re Geer, 189
B.R 219 (Bankr. MD. Fla. 1995)(nust reaffirm any other

obligations that are cross-collateralized by vehicle).



D. Approval of the Reaffirnmation Agreenent.

The key argunent advanced by the Debtors as to why
t hey should be allowed to choose the “Qther” option is that
a reaffirmati on agreenent woul d i npose an undue hardshi p on
t hem and woul d not be in their best interest. This argunent
i s unpersuasive for several reasons.

First, Bankruptcy Code 8 521 is clear in its mandate
on what is required fromdebtors in circunstances such as
these. If there were any anbiguity or roomfor creative
interpretation of these requirenents, Taylor nmakes clear
how this section is to be applied. The “Qther” option
sinply is not an option under this statute and the El eventh

k]

Circuit precedent interpreting it.

S Inmplicit inthe “Qher” option is the assunption that a debtor as a
matter of |aw may keep a vehicle sinply by making the paynents. While
this may be true froma practical perspective since many creditors wll
not repossess a car if they are receiving tinely paynents, it is far
fromcertain that as a matter of |aw the Debtors would be protected
First, the discharge injunction of Bankruptcy Code 8§ 524 does not
protect property upon which a creditor has a lien, only the debtor from
in personamliability on a pre-petition debt that has not been

reaf firmed. Second, a debtor’s failure to reaffirmwould result in a
mat eri al change to the contractual undertaking of the debtor when the

| oan was made. Under such circunstances, the Debtors would face the
uncertainty that at any given time, the secured creditor nay deem
itself insecure or otherwi se declare a default and avail itself of its
repossession rights. See, e.g., Quest v. Barnett Bank of Pensacol a,

397 So.2d 1020, 1021 (Fla. 1° DCA 1981)(citing § 671.208, Fla. Stat.
for the proposition that “insecurity” clauses allowed under U C.C. § 1-
208 pernit an acceleration of a note provided the creditor “in good
faith believes that the prospect of payment of perfornance is
inmpaired”); In re Belanger, 118 B.R 368, 372 (Bankr. E.D.N.C

1990) (“In fact, default clauses which permt the |lender to declare a
default in the event that the creditor deens its security interest

i nsecure are specifically authorized by the Uniform Conmerci al Code and
may be exercised by a secured lender if it has a good faith belief that
the prospect for paynent is inpaired.”) This possibility, under
appropriate circunstances, may tilt in favor of court approval of a
reaf firmati on agreemnent.
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Second, if a reaffirmati on agreenent is not in the
Debtors’ best interest because of the large disparity
bet ween the value of the Collateral and the amount of the
Debt being assuned or because they cannot afford the
paynentsq t he Debtors have other options. They can
surrender the vehicles or they can redeemthe vehicles by
payi ng only the anmount of the secured claim that is, the
val ue of the Collateral as may be determ ned by the court.

Finally, the question of whether a reaffirmation
agreenent woul d be approved is not before the court at this
time. Assum ng the Debtors decide to pursue this option the
Court will consider it on the nerits on notice to affected
parties.

Concl usi on

Based on the foregoing, it is appropriate to require
the Debtors to conply with Bankruptcy Code § 521 by
choosi ng anong the options of redenption under Bankruptcy
Code 8§ 722 or reaffirmati on under Bankruptcy Code 8§ 524(c)

or surrendering the Collateral. Accordingly, it is

“ Interestingly, the Debtors make two seemingly inconsistent argunents.
On the one hand, they argue that they should be able to utilize the
“Qther” option of retaining the Collateral by making the contractual
paynments but at the same time argue that the paynments are too high and,



ORDERED:

1. The Debtors shall have until June 2, 2000 to
filed an anended statenment of intentions setting forth with
respect to the Collateral whether they intend to surrender
it, redeemit, or reaffirmthe Debt.

2. The Debtors shall thereafter tinely performtheir
intentions with respect to the Collateral in accordance
wi th Bankruptcy Code 8§ 521(2)(B). The Court shall defer
entry of an order granting the Debtors a discharge until
July 21, 2000 to provide the Debtors with sufficient tine
to performtheir intentions.

DONE AND ORDERED in Tanpa, Florida on May 23, 2000.

/sl
M chael G WIIianson
Uni ted States Bankruptcy Judge

Copi es to:

Debtors: Martin Allison Waters and Terrie Brock Waters,
5832 Connell Rd., Plant GCty, FL 33567

Attorney for Debtors: David Hicks, Feinberg, |Isaak &
Smith/ Debt Relief, P.O Box 172239, Tanpa, FL 33672-0239

Attorney for Secured Creditor: David Schrader, Kass,
Shul er, Sol onon, Spector, Foyle & Singer, P.A , P.O Box
800, Tanpa, FL 33601

Chapter 7 Trustee: Andrea P. Bauman, P.O Box 907, Hi ghl and
City, FL 33846

therefore, it is not in their interests to be bound to nake the
paynments as they would be if they executed a reaffirnmation agreemnent.
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Assistant U S. Trustee: Tinberlake Annex, Suite 1200, 501
E. Polk Street, Tanpa, FL 33602
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