UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re: Chapter 11
Case No. 01-11924-8W
The Newport Creanery Inc.

Debt or .
/

Menor andum Opi ni on on O der
Granting Mdtions to Transfer Venue

This case cane on for hearing on August 10, 2001
(“Hearing”), on notions filed by Bank Rhode |sland (Doc.
No. 8) and Elaine L. Chao, Secretary of Labor, United
St at es Departnent of Labor (Doc. No. 13)(“Movants”)
requesting the court to enter an order transferring venue
of the case to the United States Bankruptcy Court for the
District of Rhode Island (“Rhode Island Bankruptcy Court”)
and, with respect to the notion filed by Bank Rhode I sl and,
seeking the alternative renedy of dism ssal of this case
for inproper venue (“Mtions”).

The court al so considered statenments supporting the
transfer of venue of this case to the Rhode |sland
Bankruptcy Court that were filed by the State of Rhode
| sl and (Doc. No. 9), State of Connecticut (Doc. No. 30),
Commonweal t h of Massachusetts (Doc. No. 31), 28 of the

Debtor’s |l argest creditors (Doc. No. 15A), Wnding HII LP



(a landlord creditor)(Doc. No. 37A), Martin O sen

I rrevocabl e Trust and Main Bl ock Associates (Il andlord
creditors)(Doc. No. 46A) and GRC Corporation (a vendor
creditor)(Doc. No. 50B). Wiile not before the court at the
Hearing, the United States Trustee al so has pending a
nmotion to dismss or transfer venue (Doc. No. 58) and
appeared at the Hearing in support of the Mtions.

For the reasons stated herein, the Mtions are
granted, and the Clerk of the Court is directed to
effectuate transfer of this case to the Rhode Island
Bankr upt cy C‘ourt.III

| ssues

The first issue before the court is whether the Mddle
District of Florida is the proper venue for this case. If
venue is proper in the Mddle District of Florida, the
court nust then determ ne whether the court shoul d
neverthel ess transfer the case to the Rhode Island
Bankruptcy Court “in the interest of justice or for the
conveni ence of the parties.” 28 U S.C. 8§ 1412; Fed. R
Bankr. P. 1014(a)(1). If venue is not proper, then the
court nust consider whether to dismss the case for

i nproper venue or, if in the interest of justice or the

1 On August 10, 2001, this court entered a separate order granting the
Motions (Doc. No. 66). This nmenorandum deci si on suppl enents that order
by further elaborating on the bases of the court’s ruling.



conveni ence of parties, transfer the case to the Rhode
| sl and Bankruptcy Court. Fed. R Bankr. P. 1014(a)(2).

Venue of Cases under Title 11

A Venue under 28 U.S.C. § 1408.

The court’s threshold inquiry is whether venue is
proper in the first instance. In re Towsend, 84 B.R 764,
766 (N.D. Fla. 1988). The criteria used to establish proper
venue for cases under Title 11 are delineated in 28 U. S. C
§ 1408 which states that a case under Title 11 may be
comenced in the district in which the domcile, residence,
princi pal place of business or principal assets are
Iocated.EI

The busi ness of the Debtor is the operation of a chain
of famly restaurants in the states of Rhode Isl and,
Massachusetts and Connecticut. Both counsel for the Debtor
and proposed counsel for the creditors’ commttee described
the Debtor as an “icon” in the geographical location in

which it operates.

2 The Hearing on the Mtions was noticed as “prelimnary” and thus no
evi dence was taken other than taking judicial notice of the fact of
various papers and clainms having been filed in the case. The court also
consi dered the contents of the schedules as part of the record as

adm ssions under Fed. R Evid. 801(d)(2). In addition, for purposes of
the record on the Mdtions, the court accepts as true all proffers nade
by the Debtor in opposition to the Mtions as well as the factua
statements made by Movants that were conceded by the Debtor at the
Hearing. The court disregards factual statenments made by Myvants at the
Hearing or in the Mdtions that were disputed by the Debtor



The Debtor is incorporated under the | aws of Rhode
Island. It is not qualified to do business in the state of
Florida. The petition filed in this case lists the street
address of the Debtor as: 208 W Min Road, M ddl eton,
Rhode |sland. The schedules reflect that all of its
restaurant operations are |l ocated in Rhode Island,
Connecticut, and Massachusetts.

The Debtor argues that its “nerve center” is |ocated
in Florida since that is where the Debtor’s two princi pal
directors live and it is in Florida that they make the
strategi c decisions involving the Debtor. As stated by
counsel for the Debtor, “...the principal sharehol der nmakes
decisions in terns of voting for the officers, directors et
cetera, here in Florida.” On the other hand, as also stated
by Debtor’s counsel at the Hearing, the Debtor’s
“operational records on a day-to-day basis are not
mai ntai ned” in Florida. They are naintained at the Debtor’s
pl ace of business in Rhode Island.

It appears to be w thout dispute, therefore, that
while the two sharehol ders may make the strategi c decisions
about the Debtor here in Florida, the general supervision
of the operations of the Debtor is given in Rhode Island.
As stated in In re Standard Tank C eaning Corp., 133 B.R

562, 564 (E.D.N. Y. 1991), a corporation’s principal place



of business is the place where general supervision is
given. This is “not necessarily where the nmanager, or
controlling shareholders or directors, happen to be |ocated
or neet.” Id. (citing to Dock of the Bay, 24 B.R 811, 814
(Bankr. E.D.N. Y. 1982)). In this regard, it was notable
that no representative of the Debtor appeared at the
Hearing because of difficulties in obtaining flight
reservations to travel fromthe Debtor’s place of business
in Rhode Island to attend the Hearing that had to be
reschedul ed four days before the Hearing to accommobdate the
Debt or’ s counsel

The sole basis in the papers filed with the court for
a claimof proper venue in this district is referenced in
the Debtor’s petition. In the space provided for the Debtor
to list the “Location of Principal Assets of Business
Debtor,” the Debtor states:

“Principal asset in Pinellas County, FL
ot hers in Rhode Island, Connecticut and
Massachusetts, in nunerous cities.”

In this regard, in Schedule A that requires the Debtor
to list any real property owned as of the date of the
petition, the Debtor has listed the follow ng:

“55% interest in Tarpon H ghl ands
Devel opnent Corp., consisting of 64

devel oped honesites located in Pinellas
County, Florida having a value of $750, 000."



Debtor’s counsel at the Hearing stated that the
Debtor’s interest in the Tarpon Hi ghl ands Devel opnent
Corporation (“Tarpon”) is actually a joint venture-type
arrangenment between the Debtor and Tarpon to devel op real
estate for sale as residential home sites. It was
undi sput ed, however, that notw thstanding the listing of
the Tarpon asset in “Schedule A--Real Property,” title to
t he subject, underlying real estate is in the nane of
Tarpon and not the Debtor.

The only real estate titled in the nanme of the Debtor
is located in Mddl eton, Rhode Island. The Debtor’s
schedul es also reflect that its headquarters and
manufacturing facility are in Rhode Island, and all of its
42 | eased store |l ocations (approximately 35 of which are
currently operating) are |located in Rhode Island,
Connecticut, and Massachusetts.

Accordingly, it appears that the Debtor’s principa
assets are not located in this district. The Debtor’s core
busi ness is operating restaurants--not devel opnent of
Florida real estate. As conceded by Debtor’s counsel in
referring to the real estate operations of Tarpon, “the
debtor is not engaged in that business.”

It is also noteworthy that the schedules list the

val ue of the equi pment at the debtor’s |ocations outside of



Fl ori da at $4,000,000, a sumfar in excess of the val ue of
t he Tarpon asset of $750,000. Cearly the assets used in
the Debtor’s restaurant operations are its “principal”
assets, rather than its 55 percent interest in a recently
acquired real estate project. Wiile the Tarpon project may
wel | be the only asset that can generate cash rapidly for
the Debtor’s operations, all of the assets used in those
operations are |l ocated outside of the state of Florida.

In summary, the Debtor does not neet any of the
Criteria to maintain this case in this venue. Neither the
domcile, residence, principal place of business, nor the
princi pal assets of the Debtor have been |located in the
M ddle District of Florida for any part of the 180 days
preceding the filing of this case.

Therefore, the court finds that this case has been
filed in an inproper venue. The court mnust next consider
whet her to dismss this case or transfer it to the Rhode
| sl and Bankruptcy Court.

B. Transfer of Case under Fed. R Bankr. P. 1014.

Fed. R Bankr. P. 1014 provides that if a petitionis
filed in an inproper district, the case may be di sm ssed or
transferred to any other district if the court determ nes
that such transfer is in the interest of justice or for the

conveni ence of the parties. Thus, once the court has nmade a



determ nation that venue is not proper, it no |onger has
di scretion to retain the case. The only issue left for
determ nation is whether the case should be transferred or
di sm ssed. In re Townsend, 84 B.R at 767.

The standards for transfer of a case pursuant to Rule
1014(a) (2) when venue is inproper are the sane as when
venue is proper. 28 U S.C. 8§ 1412; Fed. R Bankr. P
1014(a)(1). Both the statutory provisions dealing with
change of venue of properly filed cases and inproperly
filed cases under Rule 1014 provide that a court may
transfer a case “in the interest of justice or for the
conveni ence of the parties.” 28 U S. C. § 1412; Fed. R
Bankr. P. 1014(a)(2). The courts in applying this term have
historically considered the foll owed factors:

(1) The proximty of creditors of every kind to the

Court;

(2) The proximty of the debtors to the Court;

(3) The proximty of the w tnesses necessary to the

adm ni stration of the estate;

(4) The location of the assets;

(5) The econom c administration of the estate;

(6) The necessity for ancillary admnistration if

bankruptcy should result.



In re Commonwealth G| Refining Co., Inc., 596 F.2d 1239
(5th Gr. 1979), cert. denied, 444 U S. 1045, 100 S. C
732, 62 L. Ed. 2d 731 (1980).

I n addi tion, a nunber of courts have included as an
addi tional consideration or factor, "a state's interest in
having | ocal controversies decided within its borders.” In
re Standard Tank C eaning Corp., 133 B.R at 567 (citing
Portjeff Devel opnent, 118 B.R 184, 193 (Bankr. E. D.N. Y.
1990); In re Toxic Control Technologies, Inc., 84 B.R 140,
143 (Bankr. N.D. Ind. 1988); MLenore v. Thomasson (In re
Thomasson), 60 B.R 629, 632 (Bankr. M D. Tenn. 1986); In
re Boca Raton Sanctuary Assoc., 105 B.R 273, 275 (Bankr.
E.D. Pa. 1989)).

1. Proximty of Creditors to the Court.

Bank Rhode Island is a major secured creditor hol ding
debt obligations and guaranties in an aggregate anount of
approximately $2.5 mllion. Its principal place of business
is in Providence, Rhode Island. Bank Rhode Island’ s
collateral includes all equipment and fixtures at six
| ocations in Connecticut and four locations in
Massachusetts.

The Debt or enpl oys approxi nately 3000 enpl oyees. It is
wi t hout dispute that these enployees live within a

reasonabl e proximty of the various store locations in



Rhode Island, Connecticut, and Massachusetts. Allegations
have been made that the Debtor recently failed to pay

medi cal benefits for certain of its enployees that led to
an investigation by the Rhode |Island Attorney General’s

of fice (which appeared in support of the Mtions at the
Hearing). Allegations are also being investigated by the
U. S. Departnent of Labor, which oversees enforcenment of the
ERI SA | aws, that the Debtor failed to fund its self-insured
heal th plan established to provide health care coverage for
its enployees and contribute deductions withheld fromtheir
pay for 401(k) plan contributions. Wthout drawi ng any
conclusions as to the nerits of these allegations, it can
neverthel ess be reasonably inferred that a nunber of the
Debtor’ s enpl oyees may hold cl ai ns agai nst the estate.

The Debtor has disputes with many of the | andl ords of
its approximately 42 locations. Al of these |ocations are
i n Rhode Island, Connecticut, and Massachusetts. According
to Debtor’s counsel, ten of the |ocations are subject to
| eases between the Debtor and an insider entity that is
based in Florida. However, all of the non-insider |andlords
are |ocated outside of the state of Florida.

More than half of the over 600 creditors have
addresses within approximately one hundred mles of the

United States Bankruptcy Court for the District of Rhode
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| sland in Providence, Rhode |Island. Approximately 78
percent (or approximtely 475 of the Debtor’s 607 listed
creditors) are located within the states of Rhode Island,
Massachusetts, and Connecticut. Only five creditors are

| ocated in the state of Florida other than routine
government agencies, insiders of the Debtor, and the
Debtor’ s attorney.

Twenty-ei ght vendors and other creditors of the Debtor
have filed a statenent in support of the change of venue.
These creditors’ claims total $2,127,218. Adding the debt
of Bank Rhode Island, the holders of clains totaling
$4, 527, 218 support change of venue. No creditor filed any
paper or appeared in support of the Debtor’s choice of
venue.

The United States Trustee has appoi nted an unsecured
creditors’ commttee in this case. None of the creditors
serving on the comrittee is located in Florida. The
attorney who appeared at the Hearing on behalf of the
comm ttee has offices in Rhode I|sland.

Since the filing of this case, papers have been filed
with the court in the formof notices of appearance,
statenents, or notions by or on behalf of 55 parties. Only

one party, a lawfirm listed an address in Florida.
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As of the date of the Hearing, 182 creditors listing
approximately $3 mllion of unsecured debt have filed
proofs of claim Not one of these creditors has a Florida
addr ess.

The schedul es reflect that the Debtor was a party to
32 lawsuits as of the petition date. Al of these |lawsuits
are pending in the states of Rhode Island, Connecticut, and
Massachusetts.

2. Proximty of the Debtor to the Court.

The Newport Creanery famly restaurant chain has
operated in Rhode Island for nore than 60 years. As
di scussed above, the Debtor is a Rhode |sland corporation.
The Debtor is not qualified to do business in Florida. It
has never operated any business in Florida.

The Debtor has its headquarters at 208 West Mai n Road,
M ddl et own, Rhode Island. Its manufacturing plant is al so
| ocated in M ddl etown. The Debtor’s financial records,
operational records, and other books and records are
| ocated at its main office in Mddl etown, Rhode Island.

3. Proximty of Wtnesses Necessary to the Adm nistration
of the Estate.

Nearly all of the potential w tnesses for the matters
normally heard in a Chapter 11 are | ocated in Rhode Island,

Massachusetts, or Connecticut. This includes all of the

12



Debtor’s enpl oyees, the Debtor’s accounting firm (which is
| ocated in Rhode Island), and the individuals who have
inventoried the Debtor’s assets.

I f any of the 32 pending lawsuits in which the Debtor
is a party is renoved to the bankruptcy court, it can be
reasonably inferred that the witnesses involved in those
lawsuits will reside in the geographical areas in which
those | awsuits are pending -- Rhode Island, Connecticut, or
Massachusetts.

Simlarly, at sone point, objections to clains will be
filed, and the court will need to conduct hearings and take
testimony on any contested objections to clains. Based on
t he absence of any Florida creditors anong the 182
creditors that have filed clains to date and the fact that
only 5 of the debtor’s non-insider scheduled creditors are
located in Florida, it is clear that Florida will not be a
convenient forumin which to litigate clains objections.

4. Location of Assets.

As di scussed above, all of the Debtor’s assets used in
its restaurant business are |ocated in Rhode Island,
Massachusetts, and Connecticut. While the Debtor does have
an interest in a Florida real estate developnent, it is not
in the business of developing real estate. It is in the

busi ness of operating an ice cream manufacturing facility
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in Mddl etown, Rhode Island that services approximately 35
operating fam|ly-style restaurants owned and operated by
the Debtor in the states of Rhode Island, Massachusetts,
and Connecti cut.

5. Economi ¢ Admi nistration of the Estate.

Chapter 11 inposes nunerous additional
responsibilities on a business. There nay be neetings with
nunmerous parties: (1) the office of the U S. Trustee, (2)
creditors’ committee, 3) expert w tnesses, (4) appraisers,
and (5) individual creditors. There nay be investigations
and di scovery conducted in connection with contested
matters and adversary proceedi ngs and possi bly an exam ner,
as well as innunerable court hearings. There is no question
that the costs of the Chapter 11 process, which at best is
a substantial drain on a conpany’ s resources, wWll be
materially increased by the lengthy travel tinme and
i nconveni ence resulting from conducting the Chapter 11 case
over a thousand mles away from where the Debtor operates
its core business.

It is sinply not econom cal to conduct a Chapter 11
case in an inconvenient forumsuch as the Mddle District
of Florida when the Debtor operates in Rhode Island,

Connecti cut, and Massachusetts.
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6. Necessity for Ancillary Adm nistration if Liquidation
Shoul d Resul t.

In the best of cases, a Chapter 7 trustee appointed
followi ng an unsuccessful attenpt at reorgani zati on of an
operating business faces a daunting task. This is
particularly true in cases where portions of the business
are still operating at the time of the trustee's
appointnment. In this case, those problenms woul d be
significantly nultiplied by the fact that the Debtor’s
business is not located in Florida while any trustee
appointed fromthe | ocal panel of trustees will be |ocated
in Florida.

Upon conversion, the trustee would assune i medi ate
responsibility for securing assets spread across three
states in a jurisdiction in which the trustee will have no
famliarity. In this case, decisions may have to be nade

very quickly as to whether, in order to preserve asset

values, it will be necessary to continue to operate sone of
the Debtor’s restaurants. There will also be i medi ate
i ssues concerni ng enpl oyees -- sone of whomw || need to be

retai ned for purposes of preservation of the Debtor’s books

and records, as well as other corporate assets.
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7. Interest of the States in which the Debtor Operates.

It is noteworthy in this case that each of the states
in which the Debtor does business, Rhode Island,
Massachusetts, and Connecticut, have all appeared and been
active in urging the court to transfer venue to the Rhode
| sl and Bankruptcy Court. As referenced above "a state's
interest in having local controversies decided within its
borders" is a factor which this court should consider in
deci ding whether it is appropriate to transfer venue. See
In re Standard Tank Cl eaning Corp., 133 B.R at 567.

As was apparent at the Hearing at which the states of
Rhode Island, Connecticut, and Massachusetts appeared in
support of the Mditions, the three states in which the
Debt or does business are very concerned about the inpact
this case will have on the Debtor’s 3,000 enpl oyees, their
famlies, and the comunities in which they reside. In
addition, the United States Departnent of Labor was one of
t he governnental Myvants that appeared at the Hearing and
supported the transfer of venue for sim/lar reasons.

The significant concern that has been expressed by
t hese governnental entities is that venue in Florida wll
i npose an undue burden and expense upon these enpl oyee
creditors, “sone of whomw || be forced to forego pursuit

of their rights if they are forced to do so in Florida.”
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Statenent of Rhode Island in Support of Mdtion for Transfer
of Venue (Doc. No. 9). This is a very legitimte interest
and one that a court nust respect in considering venue when
the results of the case may have a significant inpact in
the comunity.

C. The Debtor’s Argunents in Favor of its Venue Choi ce.

In light of these overwhel m ng undi sputed facts
supporting venue in the Rhode |Island Bankruptcy Court, one
wonder s what conceivabl e basis the Debtor could have had
for filing this case in this District. The Debtor’s
position is as foll ows:

According to the Debtor, its ten best-producing
stores, its ice creamplant, and its office building are
owned by insider entities (“Insiders”) and | eased to the
Debtor. It is the position of the Insiders that the
Insiders term nated these | eases prior to the filing of the
case. The Insiders have “advised” the Debtor that if this
case is transferred, the Insiders would not be in a
position to allow the Debtor to continue to operate at
these locations. As a result, the Debtor would | ose those
ten stores, the right to use the office building, and wll
not be able to obtain the ice creamit needs to continue

its operations.
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At the Hearing, the Debtor also proferred testinony
that if the case remains in this venue, debtor-in-
possession financing will be nade avail able to the Debtor
for purposes of obtaining health insurance and ot her
enpl oyee benefits to enpl oyees and for other necessary
expenses (including paying the utilities and | andlords) for
the Debtor’s continued operations. Further, if the case
remains in this district, a plan of reorganization will be
imrediately filed. That plan will rely on Florida funding
sources to restructure the Debtor’s finances.

On the other hand, according to the Debtor’s proffer
of testinony, if this case is transferred, “[T]he plan
doesn’t get filed today, the DIP | ending doesn’'t occur. W
| ose the stores. W | ose the office building.” As stated by
counsel for the Debtor, under these circunstances, transfer
of the case will be “tantanmount to a death sentence to this
debtor.”

The court will accept, for purposes of considering the
Motions, that transferring venue will indeed render the
Debtor’s plan for emerging from Chapter 11 not feasible in
light of the stated positions of the Insiders and the
debt or-i n-possession financers. Unfortunately, to give
effect to the Debtor’s plan for reorganizing its business

on this basis will also operate to disenfranchise the

18



ability of its other creditors to neaningfully participate
in this Chapter 11 case. Furthernmore, it will run afoul of
t he other factors di scussed above that a court nust

consi der in nmaking venue determ nations.

To accept the Debtor’s position would nean that a
court would always have to accede to the demands of a
particul ar debtor-in-possession financer that requires the
case to be filed in a forumof the I ender’s choice even if
it means that the other creditors will suffer and even if
all other factors place venue in another district. Wile
this may be the unspoken reality in many cases filed in the
| ast decade, it certainly is not what 28 U S.C. §8 1408 and
1412, the Bankruptcy Code, the Federal Rules of Bankruptcy
Procedure, and case |aw provide. It is not only contrary to
what the law requires with respect to venue of Title 11
cases, it violates the spirit of the principles underlying
t he venue | aws as vvell.EI

Sinply put, if this is the Debtor’s “ganme plan” in
this case, then the Debtor will have to find a “Plan B’
because this court cannot ignore the plain nmeaning of the

statute and rules, relevant case law, as well as the w shes

3 A central purpose of the statutes governing venue is to protect
“against the risk that a plaintiff will select an unfair or

i nconveni ent place of trial.” Leory v. Great Western United Corp., 443
U S 173, 184 (1979).
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and rights of all of the other creditors and parties in
interest in favor of the wi shes of the Insiders and the
potenti al debtor-in-possession financers. &

The court believes that it cannot allow such
considerations to override the overwhelmng facts in
support of every factor favoring venue of this case in the
Rhode |sland Bankruptcy Court. To accede to the Debtor’s
argunents would be to inpose a substantial “burden and
i nconveni ence on creditors and other parties in interest
and to di senfranchise” the Debtor’s non-insider creditors.
See Robert B. MIlner, Is ‘lIncorporation Venue’ A Good
Thi ng? No, 7-Feb. Bus. L. Today 27 (Anerican Bar
Associ ation).

In this case, if the Debtor’s nunerous enpl oyees are
i ncluded, there are thousands of creditors hol ding
relatively small clainms. As stated in the report of the

El

Nat i onal Bankruptcy Revi ew Comm ssion on venue, ™ “The snal

creditors with the snaller clains are the ones who are nore

“Put inits best light, the Debtor is requesting deference to its venue
choi ce. As discussed by Bankrutpcy Judge Leif M Cark in In re Abacus
Broadcasting Corp., 154 B.R 682, 686-687 (Bankr. WD. Tex.

1993) (“Abacus”), “In bankruptcy, too often the tactic [of filing in an

i mproper forun] is masked by pious pronouncenents about the debtor's
‘right’ to select the nost advantageous of several possible forums, in
order to advance the prospects for reorganization. That rational e,
however, should in the usual instance, be taken with several grains of
salt.”
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easi |y disenfranchi sed by the choice of a renote venue.”
Comm ssion Final Report at 785-86. In addition to the
smal l er creditors, there are nunerous |andl ords,
governnment al agencies, and other interested parties who
will need to actively participate in the case. See Lynn M
LoPucki and WIlliam C Witford, Venue Choice and Forum
Shoppi ng i n the Bankruptcy Reorgani zation of Large,
Publicly Held Conpanies, 1991 Ws. L. Rev. 11, 23 (1991).
As observed by Professors LoPucki and Whitford, the
ability of these creditors to participate is reduced with
respect to a variety of issues in which they will need to
be invol ved, such as “lifting the automatic stay, obtaining
adequat e protection, determ ning the anounts of cl ains,
recl ai m ng possession of property, or resolving a nmyriad of

ot her kinds of contested matters....” 1d. at 37.EI The court

5> The National Bankruptcy Revi ew Conmi ssion under the Bankruptcy Reform
Act of 1994 submitted its report on venue issues to Congress, the
president and the chief justice on Cct. 20, 1997 (“Comm ssion Report”).

6 In addition, as discussed by Judge Clark in Abacus, supra fn. 4, in
Chapter 11 cases, “judges tend to draw on their experience to test the
prom ses and platitudes floated up to the bench. The rul es of

evi dence have | ong recogni zed the propriety of courts' draw ng on
conmon experience, as they recognize the propriety of ‘taking judicia
notice’ of matters within the ready and conmon experience of the judge
presiding over the case.” Abacus at 686 citing Fed. R Evid. 201 (other
citations omtted). As aptly observed by Judge O ark, “Wat, for
exanpl e, does a judge in Chicago, or Detroit, or Los Angeles, really
know about the survivability of a restaurant on the Riverwal k in San
Antoni 0?” 1d. 686. In this case, the Debtor has been described as an
“icon” in the state of Rhode Island. At the Hearing, counsel for the
Conmittee referenced how he had grown up enjoying one of the Debtor’s
best known beverage products called an “Awful Awmful.” Prior to the
filing of this case, this court had never heard of the Debtor and its
“Awmful Awful” drink and clearly has no awareness or conmpn experience
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wi |l not disenfranchise these creditors, given the facts in
this case, when the overwhel m ng factors point to a
transfer of venue.

CONCLUSI ON

For these reasons, the court finds that venue is not
proper in this district and that it is in the interest of
justice and the convenience of the parties that rather than
dism ssing the case, it be transferred to the proper venue
of the Rhode Island Bankruptcy Court.

The court further finds that even if venue had been
proper in this district in the first instance, then it is
also in the interest of justice and the conveni ence of
parties that venue be transferred to the Rhode Isl and
Bankr uptcy Court.

In summary, it is clear that the proper venue for the
filing of this case under 28 U.S.C. § 1408, 28 U.S.C. §
1412, and Fed. R Bankr. P. 1014 is the Rhode Isl and
Bankruptcy Court. G ven these circunstances, the w shes of

the Insiders and other parties furnishing the financing for

to draw upon in analyzing the various issues which will confront a
court dealing with this Chapter 11 case. (Since the Hearing, the court
has determ ned through i ndependent research that the term“Awful Awful”
is derived fromthe expression “Awful Big, Awful Good” as used by the
Debtor in describing a “refreshing, frothy” popular drink which it has
sold for many years. The AwWful Awful--A Rich Creamy History,
http://ww. newportcreanery. confawful _awful . htm.)
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the Debtor’s reorgani zati on cannot trunp the rights of al
of the other parties in interest.

Accordingly, by separate order entered on August 10,
2001 (Doc. No. 66), the court has directed that the Cerk
i medi ately transfer this case to the Rhode Island
Bankr upt cy Clourt.Izl

DONE i n Tanmpa on the 14'" day of August, 2001, Florida.

_I'sl.
M chael G WIIlianson
Uni ted States Bankruptcy Judge
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Frenont Avenue, Tanpa, FL 33606

U S. Trustee: Benjamn E. Lanbers, Assistant U S. Trustee,
501 E. Polk Street, Suite 1200, Tanpa, FL 33602

Proposed counsel for Creditors’ Commttee: Allen P
Rubi ne, Esq., Wnograd, Shine & Zacks, P.C., 123 Dyer
Street, Providence, R 02903

Bank Rhode Island c/o Rod Anderson, Esq., Holland & Kni ght
LLP, 400 N. Ashley Drive, Suite 2300, Tanpa, FL 33602

U S. Departnent of Labor, c/o Gegory A Splagounias, Esq.,
M chael D. Felsen, Esqg., Ofice of the Solicitor, JFK
Federal Buil di ng, Room E-375, Boston, MA 02203

" The court has also transferred an affiliated case, In re Dino Pappas,
Inc., Case No. 01-12843-8W., to the Rhode Island Bankruptcy Court by
order entered in that case on August 10, 2001.
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State of Rhode Island c/o Genevieve M Martin, Esq., Rhode
| sl and Dept. of Attorney General, 150 South Main Street,
Provi dence, R 02903

Commonweal th of Massachusetts c/o Scott A Farr, Esq.,
Florida Dept. of Attorney General, 2002 N. Lois Avenue,
Suite 515, Tanpa, FL 33607

State of Connecticut c/o Joan E. Pilver, Esq., Ofice of
the Attorney Ceneral, 55 Elm Street, P.O Box 120,
Hartford, CT 06106

Nar ragansett Electric Conpany and Massachusetts Electric
Conmpany c/o Mark J. Bernet, Esqg., Stearns Waver Ml er
Wei ssler Al hadeff & Sitterson, P. A, P.O Box 3299, Tanpa,
FL 33601

c/ o Goode Managenent, Inc. c/o Dennis J. LeVine, Esq.,
Dennis J. LeVine & Associates, P.A, P.O Box 707, Tanpa,
FL 33601

Nati onwi de Life Insurance Conpany c/o Kevin H G aham
Esq., Shumaker, Loop & Kendrick, LLP, 101 E. Kennedy
Boul evard, Suite 2800, Tanpa, FL 33602

Gat eway Whodside, Inc. c/o Richard C. Pedone, Esqg., N xon
Peabody LLP, 101 Federal Street, Boston, MA 02110
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