UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re:
Chapter 13
Ral f Ednond Eul er and Case No. 97-00304-8WB
Karen Eul er,

Debt or s.
/

MEMORANDUM DECI SI ON AND ORDER ON DEBTORS
MOTI ON TO SELL NON- EXEMPT REAL ESTATE

This case cane on for hearing on June 19, 2000
(“Hearing”), on a notion for authority to sell non-exenpt
real estate (“Mdtion”) filed by the debtors, Ralf and Karen
Eul er (“Debtors”). The Mdtion sought authority under
Bankruptcy Code 88 1303 and 363(b) for the Debtors to sel
their interest in certain real estate consisting of a New
Jersey townhouse (“Property”). The Mtion contenpl ated use
of the net receipts fromthe sale to pay off the bal ance
due under the Chapter 13 Plan (“Plan”) which had been
confirnmed by the court on Septenber 22, 1997. Even though
the Property has appreciated since confirmation of the
Plan, the Mdtion did not contenplate the use of the
addi tional value to pay creditors beyond the anounts due
under the Pl an.

At the Hearing and by a subsequent filing with the

court, the Chapter 13 Trustee (“Trustee”) objected to the



proposed use of the proceeds of the sale based on the
contention that Bankruptcy Code § 1329 allows the Trustee
to nmodify the Plan so that the appreciated val ue of the
Property could be “captured for the benefit of creditors.”
Trustee' s Suppl enmental Authority Follow ng Hearing on
Debtor’s Motion to Sell Nonexenpt Real Estate at 1-2.

For the reasons stated below, the court will overrule
the Trustee' s objection. The Trustee does not have the
right under the circunmstances to nodify the Plan to
increase the distribution to unsecured creditors resulting
from appreciation to property owned by the Debtors at the
time of confirmation of the Plan.

FI NDI NGS OF FACT

The Debtors filed their petition on January 8, 1997
(“Petition Date”). In “Schedule A" the Debtors listed a
t ownhouse in New Jersey val ued at $142, 000, encunbered by a
nort gage securing a debt of $127,012.59. Thus, as of the
Petition Date, based on the Debtors’ schedul es, there was
approxi mately $14,000 of equity in the Property.

The Plan was filed on January 8, 1997 and was
confirmed on Septenber 22, 1997. The Plan provided for a
42% di vi dend to hol ders of unsecured clai ns.

On May 15, 2000, the Debtors filed the Mdtion. The

Motion requested authority to sell the Property in



accordance with a contract under which the buyers woul d pay
a total purchase price of $207,000. Based on the anpunt of
t he nortgage debt which would be paid at closing, the
proceeds fromthe sale will be approxi mately $60, 000, well
in excess of the $14,000 of equity reflected in the

schedul es.

The Mdtion contenplates that the net receipts fromthe
sale woul d be used to “pay off the plan.” D'The anount owed
on account of unsecured clains as of the date the Mdtion
was filed was $4, 644.

| SSUE

Can a Chapter 13 trustee nodify a confirned
Chapter 13 plan to increase the distribution to unsecured

creditors as a result of the sale of real property owned by

! Contrary to the contenpl ated use of the proceeds as expressed in the

Motion, on June 12, 2000, the Debtors paid the final eight paynents
amounting to $4,644 to the Trustee to conplete all paynents due under
the Plan. At the time that the Trustee received and accepted these
paynments, the Trustee was not aware that the net proceeds fromthe sale
woul d be approxi mately $60, 000. The source of the $4,644 was a | oan
fromthe debtor’s exenpt 401k profit sharing plan. It appears that the
reason for the early payoff of the final eight paynents from ot her
exenpt funds of the Debtors was to deprive the Trustee of the right to
nodi fy the Plan since a plan can only be nodified under § 1329 “before
conpl etion of paynents under the plan...” This would avoid entirely the
argunent that the Trustee could capture any excess funds resulting from
the Property’s appreciation under a nodified plan. At the Hearing, the
Trustee accused the Debtors of trying to “end-run” his right to amend
the Plan under 81329 by paying off the renmining anpbunts due under the
Pl an when the Trustee was unaware of the nmagnitude of the Debtors’
equity in the Property. Based on the conclusions of |aw set forth bel ow
the Court does not have to reach the question of whether the Debtor’s
attenpted “end-run” woul d ot herwi se have been successf ul



the Debtors pre-petition which appreciates after the
confirmation of the Plan?

CONCLUSI ONS OF LAW

Bankruptcy Code 8§ 1329

Post-confirmation nodification of a debtor’s Chapter
13 plan is governed by Bankruptcy Code § 1329. This section
provides in pertinent part:

“(a) At any tine after confirmation of
the plan but before conpletion of
paynents under such plan, the plan may
be nodified, upon request of the
debtor, the trustee, or the hol der of
an all owed unsecured claim to—

(1) increase or reduce the anount
of paynents on clains of a particul ar
cl ass provided for by the plan;

(2) extend or reduce the tinme for
such paynents; or

(3) alter the anount of the
distribution to a creditor whose claim
is provided for by the plan to the
extent necessary to take account of any
paynent of such clai mother than under
t he pl an.

Wi | e Bankruptcy Code § 1329 gives the right to
request a nodification of a plan not only to the debtor but
to the Chapter 13 trustee and any unsecured creditor, it is
silent as to whether the court should inpose any conditions

on a nodification requested by a Chapter 13 trustee or

unsecured creditor other than those provided by 8§ 1329(b).



Sone courts woul d i npose no conditions beyond those
described in 8 1329(b). This section sinply requires that
the plan as nodified neet the standards: (1) as to the
content of the plan as provided by Bankruptcy Code § 1322
and, (2) confirmation of the plan as provided for by
Bankruptcy Code § 1325(a).EI

O her courts have required a showi ng by the non-debtor
pl an proponent that a substantial and unanticipated change
in circunstances justifies the m)dification.EI

The “Pl ai n Meani ng” Cases

Those cases that |ook to 8§ 1329 as fully
circunscribing the standards for confirmation of a nodified

pl an of fered by a non-debtor do so on the basis that § 1329

2 See Inre Wtkowski, 16 F.3d 739 (7'" Cir. 1994) (al |l owi ng nodification
based on the failure of sone unsecured creditors to file clains); Inre
Brown, 219 B.R 191 (6'" Gir. BAP 1998)(post-confirmation settlement of
pre-confirmation personal injury action); In re Than, 215 B.R 430 (9'"
Cir. BAP 1997)(nodification proposed to increase nunber of nonths of
plan after fewer than anticipated clainms were filed); In re Studer, 237
B.R 189 (Bankr. M D. Fla. 1998) (Jennemann, J.)(trustee could nodify a
confirmed plan to account for additional funds that debtors had
received as a result of settlement of a post-petition personal injury
cause of action); In re Perkins, 111 B.R 671 (Bankr. M D. Tenn

1990) (nodi fi cati on deni ed when post-confirmati on of a reveal ed asset is
converted into cash for failure to neet feasibility test in 11 U S.C. §
1325(a)(6)).

3 See Inre Arnol d, 869 F.2d 240 (4'" Cir. 1989)(debtor’s incone from
$80, 000 to $200, 000 per year was a change in circunstances which
warranted plan nodification); In re Euerle, 70 B.R 72 (Bankr. D.N H
1987) (unanticipated inheritance of $300,000 is a basis for plan

nodi fication); In re Gonski, 86 B.R 428 (Bankr. E.D. Pa. 1988) (nodest
increase in income was not unanticipated circunstances which pernmitted
plan nodification); Inre Fitak, 92 B.R 243 (Bankr. S.D. Ohio
1988) (wi t hdrawal of retirenent funds warranted nodification since it
was an unantici pated event).



is “plain and unanbi guous,” and, therefore, should be
accorded its plain rreaning.EI

As reasoned by Judge Lundin in In re Perkins, changed
ci rcunstances or unanticipated events after confirmation of
the original plan may be evidence relevant to one or nore
of the listed standards. However, changed circunstances,
unantici pated or otherw se, “is not inposed by the Code as
a threshold barrier to access to nodification under 8§
1329.” Id. at 673. Rather, the proponent of a nodified plan
must sinply satisfy the tests in 88 1322(a), 1322(b),
1322(c) and 1325(a) as required by 8§ 1329(b)(1). Id. See
also In re Than, 215 B.R at 434 (“Mdification is
essentially a new plan and nust be consistent with the
statutory requirenents for confirmation.”).

This approach to statutory construction is both sinple
and appropriate in cases where the statute is clear and
unanbi guous in its application. Unfortunately, as also
stated by Judge Lundin, 8 1329 is “sonmewhat awkward in
concept and application.” In re Perkins, 111 B.R at 673.
That is, when viewed in the context of the purposes of
Chapter 13, the “plain neaning” approach can lead to
results that are inconsistent with the purpose of Chapter

13.

4 See note 2 supra.



The goal of Chapter 13 is to encourage financially
over extended individuals to make greater voluntary use of
repayment plans. See generally Collier on Bankruptcy (15'"
ed. Rev.), ¥ 1300.02 at 1300-13. Under Chapter 13, a
vquntaryEldebtor proposes a plan under which the debtor
keeps all of the debtor’s assets (other than those the
debt or chooses to surrender).

As a condition of confirmation of the plan, it nust
provi de for paynment to secured creditors an anount that
over time is equal to the value of their collateral
Bankruptcy Code 8 1325(a)(5). In addition, unsecured
creditors receive an anount equal to at |east what they
woul d receive in a Chapter 7 |liquidation. Bankruptcy Code §
1325(a)(4). The Plan nust al so provide that unsecured
creditors are paid in full or, upon objection by the
trustee or an unsecured creditor, that all of the debtor’s
“projected di sposabl e i ncone” over the three-year period of
pl an paynents be applied to nake paynents under the plan.
Bankruptcy Code 8§ 1325(a)(6)(B)

As a threshold requirenent, Chapter 13 debtors are
required to file a plan. Bankruptcy Code § 1321 (“The

debtor shall file a plan.”). In fact, the Chapter 13 debtor

5 I'n passing the Bankruptcy Amendments and Federal Judgeships Act of
1984, Congress again rejected the idea of an involuntary Chapter 13.
Col lier on Bankruptcy (15'" ed. Rev.), p. 1300.02 at 1300- 14.



has the exclusive right to file a plan. HR Rep. No. 595,
95'" Cong., 1%' Sess. 143 (1977); S. Rep. No. 989, 95'" Cong.
2d Sess. 141 (1978); Collier on Bankruptcy (15'" ed. Rev.),
 1321.01 at 1321-2. While the Chapter 13 trustee nmay

advi se the debtor on the preparati on and perfornmance under
the plan, there is no authority for either a Chapter 13
trustee or a creditor under any circunstances to file a

pl an. See general ly Bankruptcy Code 8 1302; 8 Collier on
Bankruptcy (15'" ed. Rev.), ¥ 1321.01 at 1321-2.

The Debtor’s Plan in this case does not provide
for an adjustnent to the paynment to unsecured creditors in
the event that the Property appreciates above the val ue
listed in the Debtor’s schedul es over the termof the Plan.
Nor does it contenplate use of equity in the Debtor’s real
estate assets to pay unsecured creditors. |Indeed, the
Debt or coul d not have been conpelled to include such
provisions in the Plan as originally proposed by the Debtor
and confirmed by the court--so long as the Plan otherw se
met the requirenents of 8§ 1325(a). Nor, as previously
di scussed, could have the Trustee or any creditor initially
proposed such a pl an.

The Legislative History of § 1329

If the literal application of the words of § 1329

woul d all ow the Trustee to now anend the Plan--with the



result that the Trustee can acconplish through anmendnent
what the Trustee could not acconplished in the first
instance--then that is a result denonstrably at odds with
the intentions of the drafters of the Bankruptcy Code. It
is clear that the drafters of the Bankruptcy Code intended
that the Debtor has the exclusive right to propose a plan
dealing with the Debtor’s assets and liabilities existing
as of the date of confirmation of that Plan. See 8 Collier
on Bankruptcy (15'" ed. Rev.), para. 1321.01 at 1321-2.

To now al l ow the Trustee to acconplish through
amendnent a treatnent of the assets of the Debtor existing
on the date of Confirmation would defeat the Debtor’s
exclusive right to file a Chapter 13 Plan. At best, it
woul d nake Chapter 13 anmbiguous as to a debtor’s excl usive
right to file a plan dealing with the debtor’s assets and
liabilities as of the date of confirmation. As stated in In
re Trunmbas, 245 B.R 764 (Bankr. D. Mass. 2000),

“l decline to construe the provision

[ §1329] in such a nmanner that would
lead to the ‘absurd result that a
Chapter 13 debtor could be required by
consecutive notions from unsecured
clai m holders to continuously nodify
the confirnmed plan if the debtor owns
an asset that appreciates after

confirmation of each nodified plan.’”

Citing 2 Lundin, Chapter 13 Bankruptcy, at 6-132 (1996).



In such instances, in order to reconcile provisions of
a statute which otherw se achieve contradi ctory or absurd
results, it is appropriate to resort to |legislative
history. See, e.g., Cklahoma v. New Mexico, 501 U S 221,
236 n. 5 (U S 1991)(“[We repeatedly have | ooked to
| egi slative history and other extrinsic material when
required to interpret a statute which is anbiguous. . .7).

In this regard, the legislative history of § 1329
reconcil es these provisions. Specifically, 8§ 1329 was
anended as part of the Bankruptcy Amendnents and Feder al
Judges Act of 1984 (“BAFJA’). It was BAFJA that gave to
Chapter 13 trustees and hol ders of unsecured creditors the
right to request nodification of a plan. Prior to that
anmendnent, only the debtor could nodify a plan.

Wil e the anmendnent to 8§ 1329, authorizing the Chapter
13 trustee and unsecured creditors to request plan

nmodi fi cati ons after confirnation,EI

was passed as part of
BAFJA, the work on this anmendnent preceded BAFJA by severa
years and was originally found in a proposed new section
1329(d) which was the subject of the “Oversight Hearings on

Personal Bankruptcy Before the Subcommittee on Monopolies

® Note that no sinmilar change was nade as to the right of a Chapter 13
trustee or unsecured creditor to file a plan nodification prior to
confirmation. Bankruptcy Code 8§ 1323 has al ways provided that only a
debtor may nodify a plan prior to confirmation.

10



and Comrerci al Law of the House Conmttee on the Judiciary
in 1982, "0

As originally envisioned, this new provision would
only have extended the right to nodify to hol ders of
unsecured creditors and woul d have permtted themto
request nodification of a plan “in response to changes in
ci rcunst ances substantially affecting the ability of the
debtor to nake future paynents under the plan.”EI

The Provisions of the Plan are Res Judi cata

In this case, the intended nodification would deal
with property already dealt with by the confirnmed Pl an.

It is clear that a confirmed Chapter 13 plan is
bi nding on the debtor and all creditors. Bankruptcy Code 8§
1327. The confirmation of a debtor’s plan constitutes a
final judgenent on the nerits in a bankruptcy case. In re
Brown, 219 B.R 191 (6'" Cir. BAP 1998), cert denied 506
U S. 1079 (1993)(citing Sanders Confectionery Prods., Inc.
Hel | er Financial, Inc., 973 F.2d 474, 480 (6'" Cir. 1992);
MIller v. Meinhard-Comercial Corp., 462 F. 2d 358 (5'" Cir.

1972)) .

7 97'" Cong., 1% and 2d Sess.
8 Oversight Hearings on Personal Bankruptcy Before the Subcommittee on

Monopol i es and Comerci al Law of the House Committee on the Judiciary,
97'" Cong., 1% and 2d Sess., 215, 221 (1981-82).

11



All participants in the bankruptcy case are barred by
the doctrine of res judicata fromasserting matters they
coul d have raised in the bankruptcy proceedings. In re
Brown, 219 B.R at 194. A trustee is considered a party to
a confirmation hearing, and, as such, is bound by the
proceedi ng. Id. Although these cases involve the effect of
a confirmation in a Chapter 11 case, the reasoning is
equal ly applicable in this Chapter 13 case. In re Brown,
219 B.R at 194.

Accordingly, principles of claimpreclusion or res
judicata bar a trustee fromraising as grounds for
nodi fication facts that were known and coul d have been
raised prior to confirmation of the debtor’s plan. In re
Wl son, 157 B.R 389, 390 (Bankr. S.D. Chio 1993).

Whet her a change is unanticipated and thus coul d not
have been raised prior to confirmation of the debtor’s plan
is determ ned objectively. Id. That is, the test is whether
t he change coul d have been reasonably anticipated at the
time of confirmation. 1d., citing Inre Fitak, 92 B.R at
243; In re Arnold, 869 F.2d at 243.

Post - Confirmati on Appreciation of
Real Estate Is Not a W ndfall

The i ssue before this court, therefore, is whether or

not it could have been reasonably anticipated that the

12



debtor’ s non-honestead real estate could appreciate over
the 32 nonths of the Debtor’s Plan. Changes in the val ue of
real estate can hardly be considered to be unanti ci pat ed.
As stated by the court inInre Fitak, 121 B.R 224, 228
(Bankr. S.D. Ohio 1990):

“I'n a market econony, real estate

val ues do indeed fluctuate and may well
i ncrease. Cross appel lants’ suggestion
that an increase in real estate val ues
over a fifty-seven nonth period could
not be reasonably anticipated |acks
credulity and nerit.”

An increase or decrease in the value of an asset “is
an intrinsic benefit (or risk) of owership and . . . not a
‘windfall,” i1.e., unexpected incone.” In re Trunbas, 245

B.R 764, 767 n.6 (Bankr. D. Mass. 2000). The change of
val ue alone is just an incident of ownership. Id. This
situation is easily distinguishable fromunanticipated

events which occur post-confirmation dealing, for exanple,

Bl

with the debtor’s substantial incone increase,™ or

o]

acquisition of a new asset as a result of an inheritance,

® See In re Arnold, 869 F.2d 240 (4'" Gir. 1989)(increase in debtor’s
i ncome from $80, 000 to $200, 000 per year justified plan nodification to
i ncrease paynents).

0 91nre Euerle, 70 B.R 72 (Bankr. D.N. H 1987)(inheritance of $300, 000

warrant ed nmodi fication of Chapter 13 plan to provide for full paynent
to creditors).

13



f]

or a lottery w nning.

Under the circunstances of this case, the Trustee
coul d have anticipated the possibility that real estate may
appreci ate and objected to the Plan--on the basis that the
Plan did not provide that the appreciated val ue of any real
estate woul d be |iquidated and applied toward the anount
owed to unsecured creditors. In re Wlson, 157 B.R at 389
(“Parties should anticipate such a result and should
require such contingencies to be provided for in the
plan.”).

The Plan did not contain a provision providing that
the equity of appreciated property would be used to
increase the distribution to unsecured creditors. Absent
such a provision, confirmation acts as res judicata on the
i ssue of the whether the proceeds from appreciated real
estate, existing at the tinme of confirmation, should be
added to the debtor’s disposable inconme (to be applied to
paynment of unsecured creditors if and when such real estate
appreci ates).

Therefore, the provisions of the plan are res judicata
so as to preclude the Trustee fromobtaining a Plan

nodi fication at this tine.

1 See In re Cook, 148 B.R 273 (Bankr. WD. Mch. 1992)(lottery
earnings of $6.0 mllion warranted nodification to plan to provide for
100% pay out to creditors).

14



Proceeds from Sal e of Appreciated
Property Are Not Di sposable |Incone

There is also a substantial question whether requiring
a debtor to liquidate property because it appreciates is
requi red by the disposable incone requirenments of §
1325(b) (1) (B). The typical context in which post-
confirmation appreciation or depreciation arises is where
the property is collateral for a |loan such as an
aut onobile. In such instances, Chapter 13 does not
contenplate that the debtor may nodify the anmount of the
al | oned secured claimpost-petition due to a depreciation
in the secured creditor’s collateral.

As stated by Judge Jennemann in In re Meeks, 237 B.R
856, 861, “A debtor who decides to retain collateral at a
confirmation hearing is entitled to any | ater appreciation
in value but also nust suffer any resulting depreciation or
loss.” See also In re Evora, 242 B.R 560, 561 (Bankr. D
Mass. 1999); In re Coleman, 231 B.R 397 (Bankr. S.D. Ga.
1999); In re Banks, 161 B.R 375 (Bankr. S.D. Mss. 1993).

This court does not believe that a different result
shoul d apply wth respect to the rights of unsecured
creditors to have included in future disposable inconme the
potential proceeds from appreci ated real estate owned by

the debtor at the tinme of confirmati on. Rather, the court

15



believes that the better viewis that “[t]he proceeds of
the sale of a debtor’s real estate in a chapter 13 case
never becone di sposabl e inconme for purposes of chapter 13.”
In re Burgie, 239 B.R 406, 409 (9'" Gir. BAP 1999). To hold
otherwse is contrary to the basic structure of Chapter 13.

In a Chapter 13 case, the debtor retains all pre-
petition property. Post-petition disposable income does not
i nclude pre-petition property or its proceeds. “This is the
chapter 13 debtor’s bargain.” Id. In exchange for
satisfying the best interest of creditors’ test of §
1325(a)(4), the debtor keeps these assets free from any
claimof creditors. 1d. See also Hagel v. Drunmmond (In re
Hagel ), 184 B.R 793, 796 (9'" Gir. BAP 1995); Lundin,
Chapter 13 Bankruptcy 88 1.7, 1.21, 1.44, 8.17 (2d ed.
1997).

The sale of a capital asset does not create
“di sposabl e i ncone” for purposes of § 1325 (b)(4). Inre
Burgie, 239 B.R at 409. A debtor’s pre-petition real
estate is a capital asset--not post-petition incone. Id.EZI

Even if the Debtor had forned an intention to sell the Real

12 The Ninth Circuit Bankruptcy Appellate Panel in In re Burgie
described the legal authority supporting this proposition as the “lunp
sum doctrine.” Under this doctrine, if the asset in question is an
antici pated stream of paynents, it is included in the projected

di sposabl e incone. If the asset is not a stream of paynents, it is not
i ncluded. 239 B.R at 411.

16



Estate before confirmation of their Plan, they cannot be
conpel led to use the proceeds to pay creditors under their
Pl an pursuant to a plan nodification. Id.

CONCLUSI ON

The Trustee's objection to the Mdtion is based on the
Trustee’s intention to seek nodification of the Plan to
apply the proceeds fromthe sale of the Debtors’
appreci ated real estate to the unpaid bal ance owed to
unsecured creditors. Based on the foregoing, a request by
the Trustee to nodify the plan to include the proceeds from
the sale of the Property for that purpose would be deni ed.
It is appropriate, therefore, to overrule the Trustee’'s
objection to the Mti on.

Accordingly, it is

ORDERED

1. The Motion is granted.

2. The Trustee' s objection as raised at the Hearing
and as set forth in the Trustee's Supplenental Authority
Fol |l owi ng Hearing on Debtor’s Mdtion to Sell Nonexenpt Real
Estate is overrul ed.

3. The Debtors’ are authorized to sell the Property
providing that all nortgages encunbering the Property are

paid in full fromthe proceeds.

17



4. Any proceeds renmai ning after paynment of nortgages
and closing costs and the remaini ng paynents due or to
beconme due, if any, under the Plan, shall be property of
the Debtors and not property of the estate.

DONE AND ORDERED i n Tanpa, Florida on August 9, 2000.

_Isl
M chael G WIIianson
Uni ted States Bankruptcy Judge

Copi es to:

Debt or s: Ralf E. Euler and Karen Euler, 35 Collura Lane,
Cifton, New Jersey 07012

M chael Barnett, Tampa, Florida, 115 North MacDi Il Avenue,
Tanpa, Florida 33609, attorney for the Debtors.

Eri c Barksdal e, Tanpa, Florida, P.O Box 25001, Bradenton,
Fl ori da 34206- 4644, attorney for Terry E. Smth, Chapter 13
Tr ust ee.
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