UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

Inre Chapter 7
Case No. 01-00076-8W
Paul A. Bil zeri an,

Debt or .
/

MVEMORANDUM OPI NI ON AND CORDER DENYI NG
DEBTOR S MOTI ON TO STAY ORDER OF DI SM SSAL

This case came on for consideration on the notion
(“Motion to Stay”)(Doc. No. 57) filed by the debtor, Pau
A Bilzerian (“Debtor” or “Bilzerian”) seeking to stay this
court’s order of February 9, 2001, dism ssing this Chapter
7 case (“Dismssal Oder”)(Doc. No. 28).EI I n considering
the Mbtion to Stay, the court has considered the entire
record, including the response filed by the Securities and
Exchange Conmi ssion (“SEC’) and Deborah R Meshul am as
recei ver (“Receiver”)(Doc. No. 59) and the Debtor’s reply
to the SEC s and Receiver’s response (“Debtor’s
Reply”) (Doc. No. 64).

In determ ning whether to grant a stay pendi ng appeal,

the court nust consider four criteria:

! The findings of fact and concl usions of |aw which constitute the
grounds for the Dismissal Order are set forth in the court’s menmorandum
opi ni on (“Menorandum Qpi nion”) of February 16, 2001 (Doc. No. 29). In
re Bilzerian, 258 B.R 850 (Bankr. MD. Fla. 2001).



(1) Whether the novant has nade a show ng of
l'i kel i hood of success on the nerits;

(2) Whet her the novant has nade a show ng of
irreparable injury if the stay is not granted;

(3) Wiether the granting of the stay woul d
substantially harmthe other parties; and

(4) Whether the granting of the stay would serve the
public interest.

In re Dale Mabry Properties, Ltd., 149 B.R 209 (MD. Fla.
1992) (Merryday, J.).

The noving party nust show satisfactory evi dence on
all four criteria. In re Lykes Bros. Steanship Co., Inc.,
221 B.R 881, 884 (Bankr. MD. Fla. 1997). The failure to
satisfy one prong of the standard for granting a stay
pendi ng appeal “doons his notion." Id. (quoting from G een
Point v. Treston, 188 B.R 9, 12 (S.D.N. Y. 1995)).

For the reasons set forth below, the Mdtion for Stay
w Il be denied.

A Li kel i hood of Success on the Merits.

Bil zerian has pointed to “four substantial issues on

appeal .” These issues are: (1) Wether the court’s decision
inproperly limts access to the bankruptcy courts; (2)
whet her the court erred when it applied collateral estoppel

to a civil contenpt order; (3) whether the court erred when



it found that this case was filed solely as a result of the
order appointing receiver; and (4) whether the court erred
when it determined that the Debtor’s desire to stay the
collection effort of a creditor was “cause” for dism ssal
under section 707(a).

(1) Wether the Court’s Decision Inproperly Limts
Access to the Bankruptcy Courts.

The basis for the Debtor’s argunents with respect to
this issue is that this court’s decision inproperly limts
access to the bankruptcy courts by utilizing the provisions
of section 707(a) to dismss this case “for cause.”

The Debtor argues that section 707(a) should only be
appl i ed when there are instances of post-petition conduct
simlar to those specifically enunerated in that section.
That is, non-paynent of fees, unreasonabl e delay by the
debtor which prejudices the creditors, or failure to
provide information required by the Bankruptcy Code. 11
US C 8§ 707(a). Essentially, the Debtor urges this court
to apply the canon of construction, “expressio unius est

2

exclusio alterius® and only apply section 707(a) when there
is msconduct of the Debtor that occurs after the filing of

t he bankruptcy.

2 “The expression of one thing is the exclusion of another.” Black's Law
Dictionary 1635 (7'" ed. 1999).



This court indeed applied a nore expansive
interpretation to section 707(a) than that urged by the
Debtor. The reason for this court’s interpretation of
section 707(a) is twofold. First, as specifically provided
for in section 102(3) of the Bankruptcy Code, a basic rule
of construction in bankruptcy is that the word “incl udi ng”
as used in section 707(a) is not neant to be a limting
wor d.

Secondly, the Debtor cites no precedent interpreting
section 707(a) consistent with his interpretation. Rather,
t he Debtor argues that none of the factors relied upon by
this court in dismssing his case woul d have justified
di smi ssal of this case under Chapter VII of the Bankruptcy
Act of 1898 citing as authority the 14'" edition of Collier
on Bankruptcy which interpreted bankruptcy | aw under the
statute in effect prior to the enactnent of the Bankruptcy
Code.EI In fact, no circuit court has reached a simlar
concl usion as that advanced by the Debtor in his
interpretation of section 707(a). Rather, the circuit court
deci sions dealing with this issue have uniformy rejected
the Debtor’s narrow construction. See, e.g., Industrial
| nsurance Services, Inc. v. Zick (Inre Zick), 931 F. 2d

1124 (6'" Gr. 1991); Huckfeldt v. Huckfeldt (In re



Huckfel dt), 39 F.3d 829 (8'™" Cir. 1994): Neary v. Padilla
(In re Padilla), 222 F.3d 1184 (9'" Gir. 2000).
Additionally, in light of the interpretation given to
section 707(a) by the Sixth, Eighth, and Ninth Crcuits,
the court is persuaded that the Debtor’s very restrictive
vi ew woul d not be adopted by the Eleventh Grcuit if it
dealt with this issue. |Indeed, there is Eleventh Circuit
precedent that applies the “bad faith” standard to the
di smi ssals of chapter 11 and 13 cases under simlar
statutory schenes. See, e.g., In re Phoenix Piccadilly,
849 F.2d 1393 (11'" Gir. 1988)(bad faith dism ssal of
chapter 11 case) and In re Waldron, 785 F.2d 936 (11'" Gir.
1986) (bad faith dism ssal of chapter 13 case).

(2) Wether the Court Erred When It Applied
Col | ateral Estoppel to a Gvil Contenpt O der.

The next issue raised by the Debtor is that coll ateral
estoppel was incorrectly applied by this court. |Indeed, a
nunber of the findings set forth in the Menorandum Opi ni on
were made based on the coll ateral estoppel effect of
findings made by District Judge Stanley Harris of the
United States District Court for the District of Col unbia
(“D.C. District Court”) in his orderuiﬁ nding Bilzerian in

contenpt (“Contenpt Order”).

3 Effective to bankruptcy cases filed after October 1, 1979.
4 SEC v. Bilzerian, 112 F. Supp. 2d 12 (D.D.C. 2000).



In this regard, one of the essential elenents that
has to be satisfied in order for collateral estoppel to be
applicable to prior findings by another court is that the
burden of persuasion in the subsequent action cannot be
significantly heavier than the prior action. Securities and
Exchange Conmission v. Bilzerian, 153 F.3d 1278, 1281 (11'f
Cr. 1998).

The Debtor asserts that the use of collateral estoppel
in these circunstances is inproper because of his
perception that there is a difference in the burdens of
per suasion involved in the two proceedi ngs. The Debtor’s
argunment on this point is unpersuasive for two reasons.
First, the findings that are contained in this court’s
Menor andum Opi ni on that are based on the coll ateral
estoppel effect of the findings of Judge Harris in the
Contenpt Order were not critical and necessary to this
court’s conclusion that “cause” exists to dismiss this
case. The findings critical to this court’s concl usions,
none of which are based on collateral estoppel, are the
follomﬂnga

1. O the approximately $139, 762, 828. 17 of debt

listed in Bilzerian's schedul es, $130, 650, 328.17 is

owed on account of the nondi schargeabl e debts owed to

t he SEC and one other creditor. Another $9 mllion is
owed to the Internal Revenue Service which, subject to

> Menorandum Opi nion, at 17-21.



certain narrom1exceptionﬁ, woul d be nondi schar geabl e
under section 523(a)(1).

2. In the schedules initially filed in this case,
Bilzerian |listed no assets available for creditors.
That is, this is a “no asset” case.

3. Bilzerian's own words also reflect his
perspective and notives for filing this case:

(a) “[I]t shouldn’t be a shock to anybody that
|...have no reason, | nean, to dedicate ny life to
trying to earn noney all of which would go to
basically pay a judgnent that | don’t believe,
with all due respect to the Court, should have
been entered in the first place.”

(b) “So that there will never be a

m sunderstanding on this point, I wish to nake it
crystal clear, for solong as | draw a breath, no
matter how long it takes, no matter whether
reside in a prison cell or a rat-infested
apartnent or the largest nmansion in the world, |
w Il never, ever rest until the truth of nmy case
is published for all the world to see.”

4. The only real question is in what court these
issues wll be litigated. This court certainly has
jurisdiction to deal with the sanme assets being
pursued by the SEC and Receiver in the D.C. District
Court. Certainly, Bilzerian would prefer that this
court be the court that determ nes the outcome of any
such litigation. That is why he filed here.

5. On the other hand, things have not gone well for
Bilzerian in the D.C. District Court. He has been
held in contenpt. He has been incarcerat ed.

Qovi ously, he desires to change the venue in which the
i ssues raised by the SEC and Receiver will be decided.
The question then is -- should the door to this court
be open to Bilzerian as the next step in his
litigation strategy?

5 The inference drawn by this court in the Memorandum Qpinion fromthese
facts is that Bilzerian did not file his chapter 7 bankruptcy case to
get a “fresh start.”



6. A federal court receivership is already in

pl ace for the purposes of marshaling and
liquidating Bilzerian’s assets. Functionally, the
Receiver will be acting as a Chapter 7 trustee and
has been granted broad powers to acconplish her

obj ectives under the control of a federal district
court judge -- the sanme judge that has vast
famliarity with the background of this case --
havi ng presi ded over the case for approxi mately
ten years.

7. Significantly, there is no creditor
opposition to dismssal of the case so that the
recei vership can continue to conclusion. Al
parties that appeared and took a position at the
hearing, other than Bil zerian, supported di sm ssal
of the case.

8. Clearly, the only reason this case was filed
was because of the SEC s collection efforts. Wile
Bil zerian attenpted to convince the court that
this case was filed because of litigation with a
creditor other than the SEC, this argunment was
sinply not credible. This is clear fromall of
the facts and circunstances. For exanple, the
only creditor that received i nmedi ate notice of
his filing was the SEC through a letter sent to
them on the day the case was fil ed.

9. It is also no coincidence that at the tinme of
this filing, Bilzerian s inpending incarceration
was | oom ng. The obvious inference was that he
hoped t he bankruptcy stay woul d prevent that

i ncarceration, as he argued unsuccessfully to the

D.C. District Court.

While this court did apply collateral estoppel in
maki ng a nunber of other findings referred to in the
findings of fact set out in the Menorandum Deci sion, the
facts considered critical and necessary to reaching the

conclusions as to “cause” as set forth above were not based

on col lateral estoppel. Rather, all of these facts were



establ i shed by ot her neans, such as judicial notice,
adm ssions by a party, res judicata or the testinony of
Bi |l zeri an.

Furthernore, even as to the other findings included in
this court’s findings of fact, the Debtor’s argunents are
unpersuasive. That is, it was entirely appropriate to make
t hose findings based on the Contenpt Order by applying the
doctrine of collateral estoppel.

The main thrust of the Debtor’s argument is that in
the civil contenpt proceeding that led to the Contenpt
Order, he (and not the SEC) had the burden of persuasion
and this burden was significantly higher than the
“preponderance of evidence” required of the SEC under
section 707(a). He cites as support the Contenpt O der
that states “[o]nce the SEC has nade a prinma facie show ng
that Bilzerian did not conmply with the Court’s orders, the
burden shifts to Bilzerian to produce evidence justifying
hi s nonconpliance.” 112 F. Supp. 2d at 16 (enphasis added
and internal citations omtted). The Debtor goes on to
cite that his burden, according to the D.C. District Court,
was to “substantiate his inability to conply with the
Court’s orders ‘categorically and in detail.’” 1d.

However, the Debtor has a fundanental m sunderstandi ng

about his burden in the contenpt proceeding. The Contenpt



Order specifically noted that the Debtor “bears the burden
of production (enphasis added)” on his defense against a
finding of contenpt on the grounds that he is unable to
conply with the orders. Id.IZI The court’s reference in the
Contenpt Order that the Debtor “substantiate his inability

to comply . . . . ‘categorically and in detail refers to
hi s burden of production. This is entirely consistent with
the law on civil contenpt.

A civil contenpt proceeding can be viewed as a three-
step process that shifts the burden of production but
al ways | eaves the burden of persuasion with the noving
party. Battaglia v. U S., 653 F.2d 419, 422 (9'" Gir. 1981)
(“Battaglia”). The party seeking a finding of civil
contenpt bears the burden of proof by a clear and
convi ncing standard. Chairs v. Burgess, 143 F. 3d 1432,
1436 (11'" Cir. 1998) (“Chairs”); Battaglia, 653 F.2d at
422. Once this prima facie show ng of a violation is nade,
then the burden of production shifts to the defendant “to

produce evi dence expl ai ning his nonconpliance.” Chairs,

143 F. 3d at 1436; Battaglia, 653 F.2d at 422. The

" The “’ burden of proof’ signifies the duty or obligation of
establishing, in the mind of the trier of facts, conviction on the
ultimate issue. It is the duty of the person alleging the case to
prove it, rather than the duty of one party or the other to introduce
the initial quantum of evidence on an issue; the latter burden is an
alternative concept referred to as the burden of production or the
burden of going forward with the evidence.” Moore's Federal Practice
8§132.02[4][a] (3d Ed. 2000).

10



defendant may not nerely assert an inability to conply, he
must substantiate the inability “categorically and in
detail” and show that he has “made in good faith al
reasonable efforts to conmply.” Contenpt Order, 112

F. Supp. 2d at 16-17(internal citations omtted). Then if

t he burden of production is net, the novant nust carry its
burden of proof to refute this inability. Battaglia, 653 at
423.

The burden of production is high because if the burden
of production were satisfied by nere assertions, very few,
if any, persons would be held in civil contenpt — rendering
meani ngl ess the court’s ability to enforce its orders. The
Debtor fails to recognize that while the burden of
production may shift, the burden of persuasion or burden of
proof is always on the noving party seeking a finding of
civil contenpt. That burden of proof or persuasion never
shifts. Comodity Futures Tradi ng Commi ssion v. Wellington
Precious netals, Inc., 950 F.2d 1525, 1529 (11'" Gir. 1992);
Battaglia, 653 F.2d at 422 (“courts have held that in a
contenpt proceedi ng, where the defendant introduces
evi dence of inability to conply, the governnent has the
burden of proving ability to conply”)(internal citations

omtted).

11



Accordingly, this court does not find nmerit in the
Debtor’s argunent that collateral estoppel was incorrectly
appl i ed because he had a different or higher burden in the
Cont enpt Proceedi ngs even if the findings that were based
on col l ateral estoppel had been critical and necessary to
this court’s finding that “cause” existed to dismss this
case.

(3) Whether the Court Erred When It Found That This

Case Was Filed Solely as a Result of the Order

Appoi nting Receiver.

| ndeed, this court found that it was clear that the
only reason this case was filed was because of the SEC s
collection efforts. Menorandum Qpi nion, at 21. The Debtor’s
notive or purpose in filing the case was a part of this
court’s analysis of the facts and circunstances | eadi ng up
to the filing of this case. Wether the debtor’s notive or
pur pose were consistent with the purpose of chapter 7, that
is, to provide an honest debtor with a fresh start in
exchange for the debtor’s handing over to a trustee all of
t he debtor’s non-exenpt assets for liquidation for the
benefit of the debtor’s creditors, played an inportant role
in this court’s determ nations.

In this regard, this court found nost persuasive the

fact that the only creditor that received i nmediate notice

of the Debtor’s filing was the SEC through a letter sent to

12



them on the day the case was filed. It is also no
coi ncidence that at the tinme of this filing, Bilzerian's
i mpendi ng i ncarceration was | oom ng. The obvi ous inference
was that he hoped the bankruptcy stay woul d prevent that
i ncarceration, as he argued unsuccessfully to the D.C
District Oourt.EI

In fact, it can also be concluded that the filing of
the instant Motion to Stay was notivated by the SEC s
collection efforts. As stated in the Debtor’s Reply, “The
fundanmental reason and benefit for filing a bankruptcy
petition is for the breathing roomthat the automatic stay
provi des. » Bl Clearly, the ongoing collection efforts by the
SEC continue to be the reason the Debtor seeks the
protection afforded by the automatic stay if this case were
not di sm ssed and the Debtor were successful in resisting

the SEC s notion for relief.mI

8 The D.C. District Court correctly rejected this argument since the
exerci se of that court’s contenpt powers under the circunstances of
this case clearly fell within the “police power” exception to the
automatic stay. 11 U.S.C. § 362(b)(4); SEC v. Bilzerian, 131 F. Supp.
2d 10 (D.D.C. 2001).

° Debtor’s Reply at 6.

0 |'nthis regard, it is inportant to note that this court also noted in
t he Menorandum Qpi nion, “Wiile this ruling noots the other relief
requested, the court finds that this record would al so support a
finding in favor of Movants with respect to the other relief requested
in the Motion to Dismiss,” which included a request for relief fromthe
automatic stay.

13



(4) \Wether the Court Erred Wien It Determ ned That

the Debtor’s Desire to Stay the Collection Effort of a

Creditor Was “Cause” for Dismssal Under Section

707(a).

Waile this court did consider as a factor in
dism ssing this case that it was filed because of the SEC s
collection efforts, this was part of the overall analysis
of “all of the facts and circunstances | eading up to the
filing of this case....”ED(]early, this was not the sole
basis for this court’s concl usions--just one anbng nunerous
factors considered.

Based on the foregoing, it is the conclusion of this
court that Bilzerian has not satisfied his burden of
denonstrating that there is a substantial |ikelihood that

he will succeed on the nerits of his appeal.

B. I rreparable Harmto be Suffered by the Debtor Absent a
St ay.

This is not a situation where a debtor is seeking to
reorgani ze under chapter 11 in this court as an alternative
to having his assets |liquidated in a nonbankruptcy court
receivership. This is sinply a question as to which court
oversees the liquidation of the Debtor’s assets and the
right to pursue certain assets in the hands of third
parties in satisfaction of the Debtor’s debts. As noted in

t he Menorandum Deci sion, “The only real question is in what

14



court these issues will be Iitigated.”Ealndeed, if the
Debt or has suffered harmit is not because of forumin
which his rights will ultinmately be adjudicated, but rather
the fact that the debt owed to the SEC in excess of $60
mllion has been declared to be nondischargeable.Ezl

C. Harm Resul ting fromthe Inposition of a Stay.

As referenced in the SEC s response to the Mtion for
Stay, the collection efforts with respect to potentially
recoverabl e assets to satisfy the Debtor’s creditors has
been proceeding in earnest. The Debtor has not denonstrated
t hat stopping these ongoing collection efforts will not
result in harmto the SEC by the attendant del ays and
di sruption that will be caused by the inposition of the
automatic stay and the replacenent of the Receiver with a
Chapter 7 trustee unfamliar with the substantial work
al ready conducted in the ongoing receivership.

Contrary to the Debtor’s assertions, it appears that
the stay of this court’s order dism ssing the Debtor’s
chapter 7 will inpede the ongoing collection efforts with

resulting harmto the SEC.

1 Mermor andum Opi ni on, at 16.
12 Memor andum Qpi ni on, at 19.
¥ 1nre Bilzerian, 153 F.3d 1278 (11'" Gir. 1998).

15



D. Consi derations of the Public Interest.

As the SEC points out, the Debtor is a convicted felon
with approximately $139, 000, 000 i n non-di schargeabl e debts
who has al ready spent eight years as a debtor in a prior
chapter 7 case, who has been found in contenpt of court,
and who is presently incarcerated because the D.C. District
Court has found that he has not purged that contenpt. He is
being pursued in the District Court Action by the SEC which
is charged with enforcing the federal securities |aws and
t he Recei ver who has been appointed by the D.C. District
Court to assenble all assets in which the Debtor may have
an interest for the satisfaction of his creditors.

The court is not persuaded that under these
circunstances it would be in the public interest to stop
the efforts of the SEC and the Receiver from pursuing these
assets in the D.C. District Court--the forumin which the
Debtor has been litigating for the past ten years.

Concl usi on

For the foregoing reasons, the court finds that the
Debtor has failed to make the showi ng required for the
entry of an order staying the Dism ssal Oder. Accordingly,

it is

16



ORDERED that the Mdtion to Stay is denied.

DONE AND ORDERED on this 28th day of June, 2001.

/s/

M chael G WIIianson
Uni ted States Bankruptcy Judge

CC.

DEBTOR:

Paul A. Bil zerian

16229 Villarreal de Avila
Tanpa, Florida 33613

Paul A. Bil zerian
Regi ster #15882-054
Federal Prison Canp
P. 0. Box 779800
Mam , Fl. 33177

Janmes E. Foster, Esq.

Akerman, Senterfitt & Eidson, P.A
P. O Box 231

Ol ando, FL 32802

Judith R Starr, Esquire

Assi stant Chief Litigation Counsel
Securities and Exchange Commi ssion
450 Fifth Street NW Stop 8-8
Washi ngton D.C. 20549

Appearing for the Securities and
Exchange Conmmi ssi on

Philip V. Martino, Esquire

Pi per, Marbury, Rudnick & Wl fe
101 East Kennedy Boul evard

Sui te 2000

Tanpa, Florida 33602

Appearing for the Receiver

DEBORAH R. MESHULAM Recei ver

Pi per, Mrbury, Rudnick & Wl fe
1200 Ni neteenth Street NW
Washi ngton D.C. 20036
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