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This case canme on for trial on Novenber 27, 2000,
of the issues raised in the United States trustee's notion to
di smss the debtor's Chapter 7 bankruptcy case (Docunment No.
6). In the notion, the United States trustee asserts that the
bankruptcy filing is a substantial abuse of the Bankruptcy Code
because the debts to be discharged are primarily consuner debts
and because the debtor has the present and future ability to
pay creditors. Pursuant to Section 707(b) of the Bankruptcy
Code, therefore, the United States trustee urges that the court
dism ss the case. In response, the debtor argues that her
debts are primarily business debts and Section 707(b) is
therefore inapplicable. She further argues that a recent
di vorce precipitated her bankruptcy filing and mlitates
agai nst a dism ssal under Section 707(b).

l.

The debtor filed her voluntary petition under Chapter
7 of the Bankruptcy Code on February 16, 2000. The court has
jurisdiction of the parties and the subject matter pursuant to

11 U.S.C. 8§ 101 et seq., 11 U.S.C. § 1334, 11 U.S.C. § 157(a),



and the standing, general order of reference entered by the
district court. This is a core proceeding within the neaning
of 28 U S.C. 8 157(b). This is also a contested matter
governed by F.R B.P. 9014.

Based upon the testinony and evi dence, the court
makes its findings of fact and concl usions of |aw as required
by F.R B.P. 7052 in this nmenorandum of deci sion.

.

The debtor's financial problens began in 1993 when
she and her fornmer husband started a business, |celab, Inc.
("lcelab"). The debtor funded the start up and operating costs
t hrough credit and cash advances from her personal credit card
accounts. The debtor contributed $19,000 to the business prior
to 1996 and an additional $33,000 thereafter. Despite their
best efforts, the debtor and her fornmer husband were unable to
mai ntai n the busi ness as a going concern, and the business
closed in 1998.

Soon after, the debtor's nmarriage ended. The debtor
and her former husband entered into a marital settlenent that
was incorporated into the final judgnent of dissolution of
marriage. In the marital settlenent, the debtor agreed to pay
alinony and attorney's fees to her former husband or on his
behal f. The debtor also agreed to accept liability for all of
the marital debts other than the purchase noney nortgage on the

marital residence that the former husband received. The



debtor's fornmer husband accepted liability for that nortgage
debt .

The debtor sought relief fromthese obligations by
filing a petition under Chapter 7 of the Bankruptcy Code. The
debtor listed in her schedul es secured debt in the anmount of
$82, 198. 33" and unsecured debt in the amount of $79, 102. 80.

The debtor listed no priority debt. Although not |isted on her
schedul es, the debtor also owes alinony in the anmount of

$9, 900° to her forner husband and an additional $1,202 in
credit card debt. |In her schedules of current inconme and
expenditures, the debtor stated her net nonthly salary at the
time of filing the petition as $4,690 and her nonthly
expenditures as $4, 366, |leaving a net nonthly di sposabl e incone
of $324.

The United States trustee noved to dism ss the
bankruptcy case pursuant to the provisions of Section 707(b) of
t he Bankruptcy Code. That section provides in pertinent part
t hat :

After notice and a hearing, the
court, on its own notion or on a notion

by the United States trustee, but not at
t he request or suggestion of any party

1 $19,08.40 of that debt represented a car |ease.
The parties stipulated that the | ease term nated and the debtor
surrendered the car prior to the trial. The court wll
therefore exclude this debt fromits determ nation of the
nmotion to di sm ss.

2 The debtor testified at the trial that her alinony
obligation was originally in the anount of $10,200 ($300 per
month for 36 nonths) and that she has nmade three paynents,
| eavi ng a bal ance ow ng of $9, 900.



ininterest, may dismss a case filed by
an individual debtor under this chapter
whose debts are primarily consunmer debts
if it finds that the granting of relief
woul d be a substantial abuse of the
provi sions of this chapter. There shal
be a presunption in favor of granting
the relief requested by the debtor.
The parties stipulated that the issues to be
determ ned by the court at the trial are whether the debts are
primarily consumer debts and whether the granting of relief
woul d be a substantial abuse.
L1l
A
Under the plain |anguage of the statute, the court
must first determ ne whether the debtor's debts are primarily
consuner debts. Section 101(8) of the Bankruptcy Code defines
"consuner debt" as "debt incurred by an individual primarily
for a personal, famly, or household purpose.” The court "nust

| ook to the purpose of the debt in determ ning whether it falls

wthin the statutory definition."™ Zolig v. Kelly (Inre
Kelly), 841 F.2d 908, 913 (9'" Cir. 1988). Wen nore than hal f

of the "dollar anount owed [by the debtor] is consuner debt,
the statutory threshold [under Section 707(b) of the Bankruptcy
Code] is passed." Id.

The United States trustee asserts that nore than one
hal f of the dollar amount of the debt owed by the debtor is
consuner debt. He first points to the debtor's petition,
si gned under penalty of perjury, in which the debtor indicated

the nature of the debt in her case was "consuner/ non-busi ness."”



He al so points to the debtor's failure to |ist any business
affiliations in her statenent of financial affairs that she
al so signed under penalty of perjury.

The debtor says that her failure to indicate on her
petition that the debt involved in her case is primrily
busi ness debt was inadvertent. She makes the same cl ai m about
her failure to list her ownership and affiliation wth Icel ab,
al though to date she has taken no formal action to correct this
oversight. The court credits the debtor's testinony and
concl udes that these inadvertent adm ssions are not
di spositive.

The United States trustee also nmaintains that the
debtor's unschedul ed al i nony debt, schedul ed secured debt, and
schedul ed and unschedul ed unsecured credit card debt is al
consuner debt.

The debtor argues that the nortgage debt should be
excluded fromthe court's determ nation of whether the debt is
primarily consunmer debt because the divorce court has ordered
her former husband to pay it and it is therefore nerely a
contingent debt. In addition, the debtor argues that the
unschedul ed al i nrony debt should be excluded fromthe
determ nation of whether the debt is primarily consuner because
it 1s non-dischargeabl e debt in her bankruptcy case. Finally,
the debtor asserts that the credit card debt is primrily
busi ness debt. Wre the court to accept all of these

assertions, the court would be required to conclude that the



debt owed by the debtor is not primarily consuner debt and the
United States trustee's notion would fail.
B.

The | eadi ng case that defines the paranmeters of debt
to be determ ned under Section 707(b) of the Bankruptcy Code is
Kelly, 841 F.2d at 912. |In that case, the court decided
whet her debt secured by real property should be included in the
totality of the debt when decidi ng whether the debt is
primarily consuner debt for purposes of Section 707(b). The
court noted that "the statutory | anguage is clear and precisely
addresses" how debt is analyzed under Section 707(b). The
court reasoned that "debt" is defined in the Bankruptcy Code as
"aliability onaclaim” 1d.; 11 U S.C. § 101(12). "daint
inturn is defined in Section 101(5) of the Bankruptcy Code as
a "right to paynent, whether or not such right is reduced to
judgnent, |iquidated, unliquidated, fixed, contingent, nmatured,
unmat ur ed, disputed, undisputed, |egal, equitable, secured, or
unsecured." 1d. The court concluded, therefore, that debt

secured by real property is included in the determ nation of

whet her the debt is "primarily consuner debt." Id.
Unlike in Kelly, the debtor in this case seeks to

exclude the debt on the fornmer marital hone from consi deration

under Section 707(b) on the basis that it is a contingent debt



rat her than because it is a secured debt.® The court's
reasoning in Kelly is applicable to all debt as defined in
Section 101(12), however, including contingent debt. See also

In re Vianese, 192 B.R 61, 68 (Bankr. N.D. NY.

1996) [ i ncl udi ng contingent debt in its cal cul ati ons of consuner
and business debt]. Even if the debt is contingent, it stil
must be considered. The court will therefore include the
debtor's debt on the fornmer marital residence inits
determ nation of the notion to dismss.

The debtor al so seeks to exclude the alinony
i ndebt edness fromthe debt to be considered by the court.

Here, the debtor relies on Inre Gentri, 185 B.R 368, 372

(Bankr. M D. Fla. 1995), which she argues stands for the
proposition that marital settlenment debts that will not be

di scharged in the bankruptcy case are excluded fromthe court's
determ nation of whether debt is "primarily consuner debt" for
pur poses of Section 707(b). Contrary to the debtor's argunent,
however, the court in Gentri included all of the debt owed by

the debtor in its determ nati on of whether the debt was

® The debtor argues that this debt is merely
conti ngent because the final judgment of dissolution of marrige
requires that the fornmer husband pay it. The final judgnent of
di ssolution of marriage operates to determ ne the debts as
bet ween the debtor and her former husband only. The debtor
remains liable to the bank on the purchase noney nortgage
notw t hstanding the final judgnment of dissolution of marriage.



consuner or business debt.* As the court in Kelly reasoned, if
the debt falls within the statutory definitions, it is to be
consi dered for purposes of Section 707(b).°> 841 F.2d at 912.
Accordingly, the court will consider the unschedul ed alinony
debt in its determ nation of whether the debt is primarily
consuner debt.
C.
Havi ng concl uded that the court nust consider all of

the debt owed by the debtor in its determ nation of Section

“* Utimately, the Gentri court concluded that the

United States trustee had established that the debt in that
case was primarily consunmer debt. The court then turned to the
separate i ssue of substantial abuse. On that issue, the court
first exam ned the character of the debt that would be

di scharged, excluding secured and non-di schargeabl e debts. The
court drew a favorable inference wth respect to substanti al
abuse fromthe fact that the unsecured debts that would be

di scharged in that case were business, rather than consuner,
debts. To the extent that Gentri can be interpreted to hold
that the character of the debt by itself is a mtigating factor
in determ ning substantial abuse under Section 707(b), this
court would not follow such authority.

In determ ning whether the debtor has the ability to
pay his or her debts as a factor of substantial abuse, other
courts have correctly taken into consideration whether a debt
w || be non-dischargeable and thus a continui ng expense of the
debtor. See, e.g., Vianese, 192 B.R at 69 [including non-

di schargeabl e student | oans in determ nation of debtor's
expenses]. These cases, however, do not support the
proposition that the dischargeability of a debt is

determ native of what debts are to be considered for purposes
of deci di ng whet her consuner or non-consuner debts predom nate
under Section 707(b).

> |t is clear that the dischargeability of a debt is
not relevant to the question of whether the debt is "primrily
consuner debt". \Wether debt is consuner in nature requires a
determ nation of its character or purpose rather than of its
ultimate disposition in the context of a bankruptcy case.
Kelly, 841 F.2d at 912.



707(b), the next issue for decision is whether the debt under
consideration is primarily consuner debt. |In this case, the
debt to be considered is schedul ed secured debt, unschedul ed
al i nrony debt, and schedul ed and unschedul ed credit card debt.
Accordingly, the court will exam ne each type of debt
Separately.

First, the debtor schedul ed secured debt in the
amount of $2,545 owed to Roons to Go for the purchase of
furniture. She concedes this debt is a consunmer debt.

The debtor al so schedul ed $60, 645 for the purchase of
real property. This debt represents the nortgage indebtedness
on the former marital residence. Mst courts have adopted the
position, based upon a plain reading of the statute, that debts

secured by real property are consuner debts. See, e.qg., Kelly,

841 F.2d at 912 ["The statutory schene so clearly contenplates
t hat consuner debt include[s] debt secured by real property
that there is no roomleft for any other conclusion."]; Inre
Di ckerson, 193 B.R 67, 70 (Bankr. MD. Fla. 1996)[first
nortgage on debtor's residence is consunmer debt]; Vianese, 192
B.R at 68 [nortgage debt on debtor's personal residence
considered to be a consuner debt]; Gentri, 185 B.R at 372
["Debts incurred for the purpose of acquiring, inproving, and
repairing the residence of a debtor and his famly are debts
incurred for personal, famly, and househol d purposes."]. But

see In re Booth, 858 F.2d 1051, 1054 n.7 (5" Gr.

1988)[col l ecting cases in which courts have held that consuner



debt does not include debt secured by real property]. See also

In re I keda, 37 B.R 193, 194-95 (Bankr. D. Hawai i

1984) [ consuner debt does not include nortgage |lien secured by
real property for purposes of co-debtor stay]. The mgjority
position on this point is the better reasoned position. The
court concludes, therefore, that the purchase noney nortgage on
t he debtor's former residence is a consunmer debt.

Second, the final judgnent of dissolution of marriage
requires the debtor to pay rehabilitative alinony to the formner
husband for a period of three years fromthe date of the final
j udgment of dissolution of marriage. Because the alinony debt
is for the support and benefit of the debtor's fornmer husband,

it is a consuner debt. Inre Stewart, 175 F.3d 796, 807 (10'"

Cir. 1999)["[T] he weight of the case |aw on this issue
conclusively shows [alinony] is a 'consuner debt' if it is
based on a non-profit notive."].

Third, the debtor schedul ed $79, 102. 80 i n unsecured
debt, consisting of nonies owed on nine credit card accounts.
The debtor also owes additional credit card debt that she did
not schedule. The trustee asserts that the credit card debt is
consuner debt. The debtor, on the other hand, argues that a
substantial portion of her credit card debt is business debt
relating to the start up and operating costs of Icelab. The
resolution of this dispute is conplicated by the fact that the
accounts at issue are revolving accounts w th numerous

transactions, paynents, and the accumul ati on of substanti al

10



interest and other fees that took place over a significant
period of tinme. |In addition, many of the bal ances on the
accounts have been rolled over to new accounts due to favorable
interest rates, making it hard to track sone of the earliest
transacti ons.

The United States trustee spent a considerable
portion of the trial examning the debtor on specific
transacti ons associ ated with accounts that the debtor asserted
were partly or wholly business accounts. Although the court
does not credit all of the debtor's testinony, it is clear from
the debtor's credible testinony that the debtor incurred a
substantial anmount of business debt on her personal credit
cards in starting up and operating |cel ab.

The United States trustee established through
credi bl e evidence, however, that the debtor or her forner
husband made sone consuner purchases on accounts denom nated as
excl usi vely busi ness accounts. The evidence al so denonstrated
a pattern of spending by the debtor and/or her fornmer husband
on personal luxury itens or services fromupscal e
establ i shnments.

In addition, the United States trustee introduced
credi bl e evidence that Icelab repaid approximately $36,000 to
the debtor for the credit card advances and charges that she
incurred on its behalf by making paynents to her or her fornmer
husband or by maki ng substantial paynents directly on the

credit card accounts.
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Although it is clear that sonme of the debt that the
debtor asserted to be business debt is in fact consumer debt,
the trustee failed to establish by a preponderance of the
evi dence the exact anount by which the debt alleged to be
busi ness debt is consuner debt. For purposes of this decision,
therefore, the court adopts the debtor's assertions and
concl udes that $24,201.79 of the debtor's credit card debt
represents consuner debt and $56, 102. 13 of the debtor's credit

card debt represents business debt.®

® At the trial, the debtor conceded the follow ng
allocations on the credit card accounts as between consuner and
busi ness debt:

Creditor Account Consuner Debt Busi ness Debt
Citi bank Pref. 8325 $ 3,913.00 $ 3,913.00
Citi bank DE 1405 4,249, 20 6, 373. 80
Citi bank DE 2505 1, 939. 00 5, 960. 80
Exxon MC 6178 4, 126. 44
Associ at es* 3930 7,203. 31
Bank One BP 5973 1, 723. 00 1,011. 77
GTE MC 0476 5,692. 42 220. 42
First USA 3287 7, 650. 68
Di scover 4815 3,234.59 3, 234. 60
AT&T 4952 6, 726. 95
Fl eet 4874 7,036. 88
Chase 9157 1, 202. 48
Sear s 17378-8 3,671.00 239. 00
Chase MC** 9140 1, 202. 00
Tot al $24, 201. 79 $56, 102. 13

*  The debtor listed this account on her exhibit as AnSout h.
The evi dence, however, is that it is Associ ates.

** This is an unschedul ed credit card account proven at trial.

Statenments produced at trial reflect activity on this account
only up to Septenber of 1998.

12



For the reasons stated above, the court concl udes
t hat $97,291.77 of the debt in this case is consumer debt’ and
$56, 102. 13 of the debt in this case is business debt.® Because
t he consuner debt exceeds the business debt by a substanti al
anount, the trustee has established that this case is one with
primarily consunmer debts within the nmeani ng of Section 707(b)
of the Bankruptcy Code.

I V.

Havi ng determ ned that the case is one with primrily
consuner debt, the court will now turn to the issue of whether
the debtor's filing for relief constitutes substantial abuse of
t he Bankruptcy Code. Although early cases considered the
debtor's ability to pay the debts as the conclusive factor in
determ ni ng substantial abuse, the standard has evolved into an
exam nation of the "totality of the circunstances." Inre

Mastromarino, 197 B.R 171, 174-77 (Bankr. D. Muine

1996) [col l ecting cases]. |In Mastromarino, the court sumred up

the current state of the law this way:

[ T] he various formulations of the "totality
of the circunstances" analysis . . . .

[i nclude] factors touching upon financial
need (e.g., iIncone and expenses, budget,
job/income stability); alternatives to

I i qui dati on bankruptcy (e.g., Chapter 13
eligibility, state |l aw renedi es, prospects
for negotiation); mtigating circunstances

" This anount includes $60, 645.00 for the forner
marital residence nortgage debt, $2,544.98 for the Roons to Go
secured debt, $9,900.00 for unschedul ed alinony, and $24, 201. 79
in unsecured credit card debt.

8 This anmpunt represents $56,102.13 in unsecured
credit card debt.

13



(e.g., recent job loss, illness, disability
or other "calamty"); aggravating
circunstances (e.g. lavish lifestyle,
incurring credit and taking cash advances
beyond ability to pay); and general "honesty"
(e.g., accuracy of schedules, forthright

di scl osure).

Id. at 176-77. |In other words, "the substantial abuse
determ nati on nust be nmade on a case-by-case basis, in |light of

the totality of the circunstances.” Geen v. Staples (Inre

Green), 934 F.2d 568, 572 (4'" Gir. 1991).

In considering the totality of the circunstances, the
court is required to accord a presunption in favor of granting
relief to the debtor. "[T]he "presunption” represents a
congressional adnonition that bankruptcy relief is favored and
that 'the court should give the benefit of any doubt to the
debtor and should dism ss a case only when a substantial abuse

is clearly present.'" Mstromarino, 197 B.R at 177. The

Mastromarino court went on to say that:

[1]f the schedul es thensel ves denonstrate the
debtor's ability to make "very substanti al
paynments on unsecured indebtedness,"” or if
the United States trustee introduces other
evi dence of such ability (e.g. by
denonstrating that the schedul es do not
accurately portray the debtor's ability to
pay), the initial burden is net, the
presunption "vani shes entirely . . . and
t he question nust be decided as any ordinary
guestion of fact." At that point, with the
ultimate burden on the noving party, the
court will consider all pertinent

ci rcunst ances.

The United States trustee asserts that the debtor's

current circunstances allow her to make substantial paynents on

14



her i ndebtedness. The United States trustee points out that

t he debtor enjoys stable enploynent as a territory manager with
a pharmaceutical conpany and, in addition to a generous sal ary,
recei ves comm ssions, a conpany car, and an expense and
entertai nment account. The United States trustee al so nmakes
the followng attacks to the debtor's inconme and expense

st at ement s:

A. a voluntary incone deduction of $667 per
month for a 401(k) plan contribution should not be considered
in determning the debtor's ability to pay;

B. home mai ntenance costs of $400 per nonth are
excessive for a rental apartnment and should be reduced to $100
per nonth or elim nated;

C. recreation costs of $500 per nonth are
excessi ve and shoul d be reduced to no nore than $100 per nonth;

D. paynent to the Internal Revenue Service of
$500 per nonth shoul d be excluded because the tax debt
represented by this expense has been paid in full; and

E. the $470 per nonth car |ease paynment should
be excl uded because the | ease has expired.

At the trial, the debtor conceded Points A, D, and E
The debtor conceded Points B and Conly in part, asserting that
she now spends or expects to spend in the future $200 per nonth
i n home mai ntenance and $200 per nonth in recreation. The
court agrees with the United States trustee that the hone

mai nt enance expense of $400 per nonth should be elin nated

15



because the debtor is nowliving in a rented apartnent. The
court also agrees with the United States trustee that no nore

t han $100 per nonth for recreation is reasonable for sonmeone in
the debtor's circunstances. Considering these adjustnents and
others required by the evidence, the court determ nes that the
debtor has a net disposable nmonthly incone of at |east $927

wi th which she could pay her debts.® The court concl udes,
therefore, that the United States trustee has nmet his burden in
show ng the debtor has an ability to pay her debts.

The debtor asserts that her recent divorce is a
mtigating factor in determ ning substantial abuse. The debtor
argues that the final judgnent of dissolution of marriage, in
whi ch she accepted liability for nost of the joint debt in

addition to agreeing to pay alinony and attorney's fees to or

® The court calculates this anount as foll ows:

| ncone

$4, 690 schedul ed net nonthly incone

+ 667 401(k) contribution

- 225 rent for sub-lease of car no |longer paid to debtor
- 600 rent no longer paid to debtor by roonmate

$3,198 current net nmonthly incone

Expenses

$4, 366 schedul ed nonthly expenses

- 325 reduction in nonthly rent due to debtor's nove

- 400 hone mai nt enance expense reduction

- 400 recreation costs reduction

- 500 paynents to the Internal Revenue Service no | onger paid
- 470 car | ease paynents no | onger paid

$2,271 current nonthly expenses

Subtracting $2,271 in expenses from net income of
$3, 198 | eaves the debtor $927 in disposable i ncone each nonth.

16



for her former husband, precipitated the bankruptcy filing. As

the court wote in Mastromari no, however, "the divorce resulted

i n expensive obligations only because [the debtor] had, and

retains, the ability to pay them"™ Mastromarino, 197 B.R at

180. Indeed, the debtor agreed to pay these debts in her
marital settlenment agreenent. The court concl udes, therefore,
that this factor does not mtigate the debtor's substanti al
abuse evidenced by her ability to pay her debts.

In addition, the evidence and testinony adduced at
the trial clearly shows that the debtor enjoys a very
confortable standard of living with substantial discretionary
inconme. Although perhaps it would be unfair to characterize
her lifestyle as lavish, the credit card and checki ng account
records received in evidence support the proposition that the
debtor denies herself little. 1In these circunstances, the
debtor clearly has viable alternatives to a Chapter 7
liquidation to solve her financial problens.

Accordi ngly, upon consideration of the totality of
the circunstances, the court concludes that the trustee has
establ i shed by a preponderance of the evidence that the
debtor's filing of a petition under Chapter 7 of the Bankruptcy
Code is a substantial abuse of that chapter within the neaning
of Section 707(b).

V.
Based upon the foregoing, the court will enter a

separate judgnment of dismssal. The judgnent will provide that
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the order will cease to be effective if, during the 10-day
automatic stay of enforcenent period provided by F.R Cv.P.
62(a), made effective by F.R B.P. 7062, the debtor files a
notion to convert the case to a case under Chapter 13 of the
Bankrupt cy Code under Section 706(a).

DONE and ORDERED in Tanpa, Florida, this 24'" day of
January, 2001.

[s/ C._ Tinothy Corcoran, II

C. TIMOTHY CORCORAN, |11
Uni ted States Bankruptcy Judge

Certificate OF Service

| transmtted today a copy of this order to the
Bankruptcy Noticing Center for mailing to the foll ow ng
per sons:

Ki nberly Ann Hall, Debtor, 6720 S. Tam am Trail, #13,
Sarasota, Florida 34231

John A. Colton, Esquire, Attorney for Debtor, 1776 R ngling
Boul evard, Sarasota, Florida 34236

Traci K. Strickland, Esquire, Trustee, Post Ofice Box 41144,
St. Petersburg, Florida 33743

Benjam n E. Lanbers, Esquire, Ofice of United States Trustee,
Ti nber| ake Annex, Suite 1200, 501 E. Polk Street, Tanpa,
Fl ori da 33602

All creditors and interested parties

Dated: Jan. 24, 2001 By: [s/

Deputy derk
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