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In this adversary proceedi ng, the debtor/defendant's
former wiwfe, as plaintiff, seeks a determnation that the
debt or/ defendant's di ssolution of marriage obligation to pay
[ump sumalinony in periodic installnments is "in the nature of
al i nrony, mai ntenance, or support" and therefore not discharged
pursuant to the provisions of Section 523(a)(5) of the
Bankruptcy Code. The debtor/defendant characterizes the
obligation as a division of property, however, and seeks the

court's determnation that the obligation is discharged. For



t he reasons set forth here, the court concludes that the
obligation is in the nature of alinony, maintenance, or support
and that it survives the debtor/defendant's Chapter 7
di schar ge.

1.

The court tried this adversary proceedi ng on April
24, 2001. After considering all of the testinony, particularly
the denmeanor and credibility of the witnesses, the exhibits
admtted at trial, the pleadings and stipulations filed by the
parties, and the oral and witten argunents of counsel,
including the authorities cited by the parties, the court
determ nes, by a preponderance of the evidence, the facts and
i ssues as nore specifically delineated bel ow as required by
F.R B.P. 7052.

1.

The court has jurisdiction of the parties and the
subject matter pursuant to 28 U S.C. 88 1334 and 157(a) and the
standi ng order of reference entered by the district court.

This is a core proceeding within the neaning of 28 U S.C. §
157(b). In addition, the parties have consented to the entry
of final orders and judgnent by this court, subject, of course,

to appellate review under 28 U.S.C. § 158.



1.

The husband® and wife® married on July 5, 1986.

After the marriage, the wife worked in various unskilled jobs
t hat paid approxi mtely $200 per week. She had a hi gh school
educati on.

In 1989, shortly before the birth of their first
child, the parties opened a whol esal e bakery, Caribbean Pie
Conmpany ("CPC'), that specialized in the sale of pies to hotels
and restaurants. The husband managed the business while the
wi fe did bookkeeping and deliveries as her childcare schedul e
permtted.

In the early days of the business, both parties
wor ked brief stints in second jobs to augnent the incone
provided by CPC. Utimtely, they expanded CPC to include a
retail operation |ocated in Sarasota. Thereafter, the husband
and wi fe worked exclusively in the business, and the incone
generated by CPC provided the sole neans of support for the
famly. The wife began working full-tine in the retai
operation sone tine after the birth of their second child in

1992.

1 For ease of reference, the court will hereafter

refer to the debtor/defendant as the "husband" and the
plaintiff as the "wife".

> See n.1, supra.



In 1997, after the business was firnmy established,
the parties purchased a hone in Myakka Cty, Florida. They
pai d $165, 000 for the home, making a down paynent of $10, 000
and financing the remainder with a nortgage. The nonthly
nort gage paynment was $1, 365.

The wife ceased working in the business in 1999
because of marital strain. She then started working as a
cashier at Publix earning $200 per week. She filed a petition
for dissolution of marriage in May 1999. She remained in the
marital hone, however, because she could not afford separate
accomodations. Her nonthly inconme of approximately $900 was
insufficient to pay rent, estimated to be about $900, and a car
paynment of $464, much |less her other |iving expenses and
personal obligations. Because of her insufficient finances,
the wi fe sought an award of tenporary alinony in the
di ssolution proceeding. In her notion for tenporary alinony,
the wife asked the court to "protect the income streant of
CPC. 3

The wife filed a financial affidavit in the
di ssol ution proceeding in which she stated under oath that her

income at that tinme was $938 per nonth. The husband also filed

® There is nothing in the record as to the state

court's disposition of the wife's notion for tenporary alinony.



a financial affidavit in the dissolution proceeding in which he
stated under oath that his income at that tinme was $0 per
nont h.

Nei t her party owned any personal assets other than
their interests in CPC, the marital home, their autonobil es,
and their personal effects. Both were in good health. The
parties were experiencing financial difficulties, however, in
t heir personal and business finances. They periodically
di scussed the nerits of filing a bankruptcy petition as a neans
of alleviating the financial pressures in their lives.

The dissolution of marriage proceeding went to trial
in Cctober 1999. In the mdst of trial, the parties
participated in a nediated settl enment conference in which they
reached a conprom se of all contested issues. Both parties
were represented by counsel. Counsel for the husband prepared
the witten docunent that incorporated the terns of the
settl enent.

The nedi ated settl enent conference agreenent
contained terns agreed upon by the parties set out in
separately nunbered paragraphs. The agreenent provided that:

1. The parties would share joint custody of the
children, with the husband as the custodial parent (1 2).

As a consequence, neither party paid child support to the other

(f 3). The children were then age 7 and 9.



2. Neither party would receive alinmony (1 7).

3. The husband was to pay certain expenses of the
wi fe: $2,500 in noving expenses, $2,300 to the wife's
attorney, $230 for the purchase of a television set, and $338
in payment of the wife's personal phone bill (7 11-13, 26).
The husband al so was to pay the costs of the nmediation (1 9).

4. The husband further was to pay |unp sum ali nony
to the wife in the amount of $124,800 (f 14). This lunp sum
al i nony:

a. was to be paid in periodic installnments of
$300 per week for 416 weeks or eight years;*

b. was not to cease upon the remarriage or
death of the wife;

c. was not to be includable as incone to the
wife or to be deductible to the husband for federal incone tax
pur poses;

d. was not to be nodifiable due to a change in
circunstances of either party; and

e. was to be non-dischargeable in the event of
bankr upt cy.

5. The husband was to obtain or maintain a life

i nsurance policy namng the wfe and the mnor children as

* Based upon the ages of the children, these

paynments were scheduled to end approxi mately one nonth after



beneficiaries (Y 15). Al proceeds of the policy were to be
applied first to the paynent of the |unp sum alinony
obl i gation.

6. Each party was to retain his or her own vehicle
and personal property. The wife was to retain a 1998 Toyota
RAV4 aut onpbi l e, and the husband was to retain a 1997 Dodge Ram
truck (17 16-19).

7. Each party was to be responsible for his or her
personal debts; the wife in the anobunt of $3,834.48 and the
husband in the anmount of $38,500 (17 20, 21).

8. The husband was to retain the marital home and
also was to be liable for the nortgage debt (Y 23).

9. The husband was to retain all rights to CPC as
wel | as assune responsibility for its debts (1 25).

The court entered a final judgnent dissolving the 13-
year marriage on COctober 11, 1999. The judgnent incorporated
the ternms of the nedi ated settlenent conference agreenent. The
husband subsequently comrenced weekly paynents on the |unp sum
alinony, and the wife left the marital hone.

About five nonths later, on March 20, 2000, the wife
filed a Chapter 7 bankruptcy petition, Case No. 00-04078-8C7.
The precipitating event causing this filing was collection

action taken against the wife by her dissolution attorney.

the oldest child turned 18 years of age, but nore than two



Specifically, in January 2000, the wife's dissolution attorney
obt ai ned a judgnent against her for unpaid attorney's fees in
t he dissolution of marriage proceeding. The attorney then
sought to collect that judgnent by garnishing the husband's
weekly lunp sum alinony paynents to the wfe.

The state court held a hearing in the garni shnent
proceedi ng on March 6, 2000. Representing herself, the wife
appeared and opposed the garnishnent. Represented by his
di ssolution attorney, the husband al so appeared and opposed the
garni shment. Notw thstanding this opposition, the state court
issued the wit of garnishment. Wthout the weekly paynents,
the wife was unable to pay her obligations and filed her
Chapter 7 petition.

The husband initially consulted with a bankruptcy
attorney in Decenber 1999. Wth the weekly |unp sum ali nony
paynments garni shed by the wife's dissolution attorney since
Mar ch 2000, the husband stopped making the paynments in June
2000. On July 7, 2000, the husband then filed his own Chapter
7 bankruptcy petition.

In Schedule A of his petition (Main Case Docunent
No. 1), in which the debtor lists secured debts, the husband

listed his honmestead as having a value of $170,000 with a

years before the youngest child turned 18 years of age.



secured debt in the anount of $160,000. |In Schedule F of his
petition (Main Case Docunment No. 1), in which the debtor lists
unsecured debts, the husband |isted a debt owwng to the wife in
t he amount of $124,000 for "equitable distribution.”™ In
Schedule | of his petition (Main Case Docunent No. 1), in which
t he debtor lists current incone, the husband |isted his income
as $0. In Schedule J of his petition (Main Case Docunent No.
1), in which the debtor lists his current expenditures, the
husband |isted total expenditures of $3,640 per nonth,

i ncluding an obligation in the amount of $1,290 per nonth for

"al i nony, mai ntenance or support paid to others."?

Finally, in
response to question # 1 of the Statenent of Financial Affairs,
in which the debtor is asked to list all income he has received
in the two years prior to the cal endar year in which the
petition is filed, the debtor indicated that in 1999 he earned
an income of $20,000 from sel f-enpl oynent.

The wife filed this adversary proceedi ng on Septenber
18, 2000, seeking to determne that the |lunp sum alinony

obligation owed to her by the husband is non-di schargeabl e

pursuant to Section 523(a)(5) of the Bankruptcy Code.

> Because there are 4.3 weeks in an average nonth,

the $1, 290 obligation obviously refers to the $300 weekly | unp
sum al i nony paynent to the wife ($300 tines 4.3 equals $1, 290).



| V.

Section 523(a)(5) of the Bankruptcy Code provides
t hat :

(a) A discharge under Section 727, 1141
1228(a), 1228(b), or 1328(b) of this title
does not discharge an individual debtor from
any debt --

(5 to a spouse, former spouse, or
child of the debtor, for alinony to,
mai nt enance for, or support of such spouse or
child, in connection with a separation
agreenent, divorce decree or other order of a
court of record . . . but not to the extent
that --

* * * *

(B) such debt includes a liability
desi gnated as al i nony, nmaintenance, or
support, unless such liability is actually in
t he nature of alinony, maintenance, or
support.

Under this statutory schene, divorce obligations that
represent distribution of marital property are dischargeable.

In re Brody, 3 F.3d 35, 38 (2d Gr. 1993). On the other hand,

di vorce obligations that represent or are in the nature of

al i mony, support, and mai ntenance survive the discharge. |1d.
Thus, "[t]his provision in the Bankruptcy Code departs fromthe
general policy of absolution, or '"fresh start' in order to
enforce an overriding public policy favoring the enforcenent of

famlial obligations." |In re Sanpson, 997 F.2d 717, 721 (10'"

Cr. 1993)(Internal quotations omtted). It is to be narrowy

construed, however, against the creditor and in favor of the

10



debtor. In re Canpbell, 74 B.R 805, 808 (Bankr. M D. Fla.

1987). The party seeking to determ ne the dischargeability of
the debt, therefore, has the burden of proving the el enments of
Section 523(a)(5) by a preponderance of the evidence. Cumm ngs

v. Cunmings, 244 F.3d 1263, 1265 (11'" G r. 2001).

"Whet her a given debt is in the nature of support is

an issue of federal law." Id.; Strickland v. Shannon (In re

Strickland), 90 F.3d 444, 446 (11'" Gir. 1996); Rosin Law

Ofices, P.A. v. Lapsley (In re Lapsley), 230 B.R 633, 637

(Bankr. MD. Fla. 1999). "Although federal |aw controls, state
| aw does provide guidance in determ ning whether the obligation
shoul d be considered 'support' under 8 523(a)(5)." Cunmm ngs,

244 F.3d at 1265. See also, Brody, 3 F.3d at 39 [the status of

a paynent under state law is relevant but not dispositive].

In this case, the state court issued a wit of
garni shment agai nst the lunp sum alinony obligation. Although
not exenpt as wages within the neaning of Section 222.11
Florida Statutes, alinony paynents are exenpt from garni shnent.

Waters v. Al banese, 547 So.2d 197, 197 (4'" DCA Fla. 1989)

[ hol ding that alinony paynents are exenpt from garni shnment on
public policy grounds]. The husband first argues, therefore,

that the state court necessarily nmade a determ nation that the

11



debt was not alinony and, by inplication, not intended for
the wife's support when the state court authorized the
gar ni shnent . ©

The court has before it only the witten docunents
presented on the notion for wit of garnishnment and the court's
order issuing the wit.’” These documents do not indicate that
any party raised an "alinony defense” to the notion for wit of
garni shment or that the state court decided that the obligation
was alinmony or that it was not. To the contrary, the witten
docunents presented on the notion for wit of garnishnment
suggest that the wi fe and husband i nstead unsuccessfully
asserted as a joint defense to the notion their consensual
wai ver of the husband's paynent of the |unp sum alinony.

It is clear, however, that, unlike the positions they
have adopted here, the husband and wife were allied in their
opposition to the notion for wit of garnishnment in the state

court proceeding. In addition, the wife was w thout benefit of

® |f this issue were raised and determned in the

garni shment proceeding, there could be collateral estoppel
consequences here. See, e.g., Securities & Exchange Conm ssi on

v. Bilzerian (In re Bilzerian), 153 F.3d 1278, 1281 (11'" Gir.
1998) [setting forth elenments of collateral estoppel].

" Neither party put into evidence a transcript of
the hearing on the notion for wit of garnishment.

12



counsel in the garnishnent matter and was in fact adverse to
her attorney who was seeking to enforce a judgnent against her.

In these circunstances, the court declines to draw
any inference or reach any conclusions fromthe state court's
i ssuance of the wit of garnishnment. Accordingly, the court is
required to consider the facts and circunstances present at the
time the parties entered into the nedi ated settl enent
conference agreenent to determ ne whether the |lunp sum al i nony
debt is a debt for or in the nature of alinony to, maintenance
for, or support of the wife within the nmeaning of Section
523(a) (5).

"[T] he | abel that the parties attach to a paynent is
not dispositive; the court nust |ook to the substance, and not
merely the form of the paynents." Brody, 3 F.3d 35 at 38; In

re Freeman, 165 B.R 307, 312 (Bankr. S.D. Fla. 1994). "A debt

is in the nature of support or alinony if at the tine of its
creation the parties intended the obligation to function as

support or alinony.” Cumm ngs, 244 F.3d at 1265. "[T]he

13



touchstone for dischargeability under 8§ 523(a)(5) is the intent
of the parties.” 1d. at 1266.°

"The statutory | anguage suggests a sinple inquiry as
to whether the obligation can legitimtely be characterized as
support, that is, whether it is in the nature of support.”

Harrell v. Sharp (In re Harrell), 754 F.2d 902, 906 (11'" G r.

1985) (Enphasi s supplied). "This inquiry, however, does not
turn on one party's post hoc explanation as to his or her state
of mnd at the tine of the agreenent . . . . Rather, the
critical inquiry is the shared intent of the parties at the
time the obligation arose.” Sanpson, 997 F.2d at 723.

The question of the parties' intent when they

executed the [nedi ated settl ement conference agreenent] is one

of fact." Brody, 3 F.3d at 38. "All evidence, direct or
circunstantial, which tends to illumnate the parties
subj ective intent is relevant.” |d.

The wife vehenently asserts that it was both parties

intention that the lunp sum alinony obligation be used whol |y

8 In Cummings, the court suggested that the

bankruptcy court mght choose to await a clarification by the
state court regarding what portion -- if any -- of the
equitable distribution was to be in the nature of support as an
alternative to making its own determ nation. Cumm ngs, 244
F.3d at 1267. |In this case, the obligation at issue here is
one that resulted by agreenent of the parties and not one
determ ned by the state court at a contested hearing. As a
consequence, the state court is in no better position than is
this court to determine the intent of the parties in creating

14



for her maintenance and support. She enphasizes her inability
to support herself w thout these weekly paynents.

The husband just as adamantly argues that the parties
intended the lunp sumalinony to be a division of the marital

property.® He asserts that the lunp sumalinony was neant to

the obligation in issue. Nothing can be gained, therefore, by
sending this dispute back to the state court.

® The husband supported his position with deposition
testinmony fromhis divorce attorney in lieu of live testinony
at trial. The divorce attorney testified that the husband
intended that the lunp sum alinony obligation was to be a
di vision of property rather than support. The divorce attorney
also testified that he believed that the wife was in a better
financial position than the husband at the tinme of the marriage
di ssolution proceeding. The attorney bases his opinion of the
husband's intent on conjecture and generalizations nmade from
his witten notes recorded at the tinme of the dissolution
settl ement conference. The attorney testified that he had a
specific recollection that the [unp sumalinony was to be a
property division "because | pretty much do things the sane way
all the tinme." (Docunent No. 19, Tr. at 12, lines 9-11). In
addition, the attorney nmakes factual assertions about the
wi fe's personal and financial circunstances that are
contradicted by other testinony and evidence that the court
credits, especially relating to the parties very different
incones and financial abilities and circunstances. A reading
of this deposition testinony shows that the attorney is |ess
than inpartial and was attenpting to assist his client in this
round of an extended divorce proceedi ng.

For these reasons, the court does not credit this
W tness's testinony concerning the husband's intent with
respect to the lunp sum alinony obligation or the husband and
wife's financial circunstances at the tinme of the marriage
di ssol ution proceedi ng.

Simlarly, the court does not make any negative
inferences fromthe wfe's failure to offer the testinony of
her divorce attorney as to her intent with respect to the |unp
sum al i rony obligation. The wife is now adverse to her
attorney, who suffered an economc loss as a result of his
representation of her in the dissolution proceeding.

15



equalize the parties' property distribution because he obtained
the marital hone and CPC. In other words, the husband argues
that the lunp sum alinmony was the noney equivalent to the
interests he received in the marital home and CPC. The husband
asserts that the marital honme had substantial equity at the
time of the marriage dissolution. The husband further asserts
that the wife fixed the amount of $250,000 as the value of CPC
and woul d not noderate that position in their negotiations in
the dissolution of marriage proceeding. During the nediated
settl ement conference, the husband therefore acceded to the
w fe's valuation of the business, despite his own belief that
the value was inflated, as a tactical neans of resolving child
custody issues. The husband further asserts that the property
division was to be nade by weekly paynents purely as a
consequence of the financial troubles that beset CPC at that
time. Finally, the husband argues that the wife did not need
support at the tinme of the marriage dissolution because she had
the past and future ability to earn nore than he did hinself.
In these circunstances, the "intent [of the parties]
can best be found by exam ning three principal indicators.” In

re G anakas, 917 F.2d 759, 762 (3d Gr. 1990).%

0 These indicators incorporate factors frequently

cited in case |law as supporting a determ nation of whether a
debt is in the nature of property or support. See, e.g., Inre
Horner, 222 B.R 918, 922 (Bankr. S.D. Ga. 1998)[citing as
factors the amount and adequacy of alinony; need for support

16



A
"First, the court nmust exam ne the | anguage and
substance of the agreenment in the context of surrounding
ci rcunstances, using extrinsic evidence if necessary." Id.
In this case, there are sone aspects of the nediated
settlenment agreenent that tend to support a conclusion that the

unmp sum alinmony was intended to be a property settlenent. For

and relative inconme of the parties; nunber and age of children;
I ength of the marriage; whether the obligation term nates on
the death or remarriage of the former spouse; the duration of

t he paynents; age, health, education, and work experience of
the parties; whether paynents are for econom c security or
retirement benefits; and the standard of living during the
marriage]. See also, Inre Wight, 184 B.R 318, 321-22
(Bankr. N.D. Ill. 1995)[citing as factors the contribution or
di ssi pation of each party of the marital property; the val ue of
property set apart to each spouse; the duration of the
marriage; the financial circunstances of each spouse; the age,
heal th, enployability, amount and sources of incone and needs
of each party; the custodial provisions for mnor children;
whet her the apportionnent is in addition to or in |lieu of

mai nt enance; location in the docunent of the obligation in
relation to the |location of other property or support awards;
and the opportunity of each spouse for future acquisition of
capi tal assets and incone].

17



exanpl e, the lunp sum alinony paynents did not cease upon the
wife's remarriage or death. Canpbell, 74 B.R at 810. The
paynments were not includible to the wife as incone or
deducti bl e by the husband as alinony for federal incone tax
purposes. Horner, 222 B.R at 923. In addition, the alinony
support was to be non-nodifiable. Cunm ngs, 244 at 1265, but

see Kirchen v. Kirchen, 484 So.2d 1308, 1311 (2d DCA Fl a.

1986)["A trial court is free to nodify an agreenment which is
not a pure property settlenent agreenent."].

On the other hand, there are aspects of the nedi ated
settlenment agreenent that tend to support a conclusion that the
lump sum alinmony was intended to be support. For exanple, the

marriage was long-term In re Custer, 208 B.R 675, 680

(Bankr. N.D. Onio 1997). Also, the provision for lunp sum

al i nony was set apart in the nediated settlenent agreenent from
the property division of the parties' real and personal

property and especially of CPC. Freenman, 165 B.R at 313. The
l ump sum al i nrony was payable in nonthly install nments over a

| ong period of time. Sanpson, 997 F.2d at 724 n.5. It was to
be non-di schargeabl e in bankruptcy. Oher than the |unp sum

al i nrony obligation, there was no provision for support in the
medi ated settl ement conference agreenent. Wight, 184 B.R at
322. The husband agreed to pay all of the joint expenses

associated wth the nedi ated settl enent conference agreenent as

18



well as many of the inmedi ate personal expenses of the wife
because she | acked the ability to pay them herself.

In addition, neither party acquired substantially
nore property than the other. 1d. at 321. Looking at the
property division in the context of the surrounding
ci rcunst ances, and excluding the lunp sumalinony, it is clear
that each party received a substantially equal and equitable
distribution of the marital property.

Each party received their vehicle and personal
effects.

The husband acquired the marital hone because,
al t hough he was to share custody jointly with the wife, he was
to provide the primary physical residence for the children.
The husband was responsible for the nortgage debt on the hone.
The parties made a m nimal down paynent when they purchased the
horme, and they had not been paying on the nortgage for very
long. They therefore had accrued little equity in the
property. Any equity that the property may have had was
unrealizable at the tinme of dissolution because it would have
been subsunmed in transaction costs upon sale. Indeed, the
husband's schedul es (two years | ater) showed that the rea
property then had only $10,000 in equity, an anount that woul d
| argel y di sappear upon paynent of the seller's costs of sale

and closing. In re Cobb, 56 B.R 440, 442 n.3 (Bankr. N. D

19



[1l1. 1985)[court may consider schedules filed in the main case
as evidential adm ssions by the debtor].

The husband testified at trial that the marital hone
had at | east $40,000 in equity at the tine of the marriage
di ssolution proceedings. He further testified that he was then
in the process of borrow ng against that equity but was unable
to consumate the transaction due to the wife's refusal to
quitclaimher interest in the property. The court does not
credit this testinmony for the purpose of establishing the val ue
of the marital hone in 1999. Whatever the husband' s opi ni on of
the home's value, the objective fact of the natter is that the
home had no neani ngful or significant equity at the tinme of the
marri age di ssol uti on proceedi ng.

The husband al so acquired CPC, but it simlarly had
no intrinsic worth to the parties. At the tinme of the
di ssol ution, CPC had debt in the anpunt of $125,000. It had no
fi xed assets, as the equipnent required to bake and sell the
pies was part of the |eased premises.' Consequently, the
busi ness had no value other than its ability to generate incone

on a going forward basis. Moreover, it was the husband, rather

1 Approximately one nonth prior to the nediated

settl enment conference, the |landlord of those prem ses served a
claimof lien on all assets and equi pnent of CPC contained in
the | eased prem ses.

20



than the wife, who determned the profitability of the business
because he was responsible for its day-to-day operations and

managenent. See Freeman, 165 B.R at 315.

The court does not credit the various letters of
intent to purchase CPC, all of which contained offers in excess
of $250,000. Although there was little testinony about these
letters, they contain on their faces nunmerous requirenents and
contingencies. Accordingly, there is nothing about them upon
whi ch the court can rely to establish a value for CPC ot her
than the value that the court has ascri bed.

Al t hough income can be capitalized for purposes of
val uing a business, placing such a value on CPC in that manner
woul d be unrealistic in these circunstances. Instead, CPC as
it existed at the tinme of the dissolution of marriage
proceeding is best viewed as sinply an enpl oynent opportunity
for the husband that permtted himto earn a salary that paid
the famly's bills and living expenses. The wife received no
benefit from CPC other than its exi stence as her husband's
enployer. To capitalize the incone to provide a value for CPC
t hat woul d be equitably divided between the parties would
artificially and unrealistically inflate the parties' financial
position beyond reality. Instead, CPCis fairly and accurately

reflected in the parties' finances at the tinme of the
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di ssolution of marriage proceeding in the husband's ability to
earn an incone.

Consequently, the court finds that CPC had no worth
other than as a neans to generate a nonthly inconme for the
husband.

Finally, there are several aspects of the nediated
settl ement conference agreenent that do not favor a concl usion
on either side as to whether the lunp sumalinony is property
or support. For exanple, the absence of any child support to
be paid by the husband to the wife where the parties were to
share joint custody of the children is a neutral factor that
does not mtigate against or mlitate in furtherance of a
conclusion that the lunp sumalinony is support. Simlarly,
the requirenment that the husband provide insurance to be
applied to the lunp sumalinony is a neutral factor that does

not help or hurt the wife's case. Tilley v. Jessee, 789 F.2d

1075, 1078 n.3 (4'" Cir. 1986). Finally, the timng of the
cessation of the husband's obligation to pay |unp sum alinony
inrelation to the children's attainnent of their majority is a
neutral factor that does not affect the wife's case.

Upon consi deration of the specific terns of the
medi ated settl enment conference agreenent in the context of the

totality of the circunstances in which it was made, the court

2 The husband hinself testified at trial that the
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determnes that the terns of the settlenent agreenent weigh
nore heavily in favor of the lunp sumalinony being in the
nature of support rather than a property division.

Anmong the many aspects of the nedi ated settl enent
conference agreenent that tend to support the wife's position,
it is perhaps the equal distribution of the parties' property,
excluding the lunp sumalinony, that is the nost significant.

The provision that the |unp sumalinony was to be
non-di schargeabl e i n bankruptcy is also very significant. This
is not a case in which "it is likely that neither the parties
nor the divorce court contenplated the effect of a subsequent
bankruptcy when the obligation arose.” Cumm ngs, 244 F.3d at
1265. Indeed, the parties both testified at trial that in the
nmont hs preceding the dissolution of marriage they periodically
di scussed filing bankruptcy as a viable neans of alleviating
their financial problens. Although the husband had not yet
consul ted a bankruptcy attorney, the spectre of bankruptcy was
very real at the time the parties entered into the nedi ated
settl ement conference agreenent. Thus, the parties
specifically placed in their agreenent the provision that the
obligation in issue would survive a bankruptcy discharge. That

specific provision weighs heavily in favor of finding their

purchase offers were unreasonably high
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intent that the lunp sumalinony was to be for the wife's
support .

The court therefore determ nes that the first
i ndi cat or supports a conclusion that the parties intended the
unmp sumalinony to be support rather than property.

B.

Second, the court nust consider "the parties
financial circunstances at the tinme of the settlenent."
G anakas, 917 F.2d at 763.

Both parties here were in good health and had no
i npediment to full-time enploynent. They shared equal
responsibility for the financial and physical welfare of the
chi | dren.

The wife testified in this proceeding that she nade
slightly nore than $10,000 in 1999 through her enploynent as a
cashier at Publix. She offered as corroborative evidence her
incone tax return for that year showi ng a gross incone of
$10,741. The court credits this testinony and evi dence.

The wi fe had a high school education. In addition,
she had worked in the famly business for nost of her married
life and had few career skills. The wife had no reasonable
expectation of an inprovenent in her enploynent in the future.

The husband testified in this proceeding that CPC was

his only source of incone in 1999 and that it was not
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performng well enough to support a salary.'® The husband
further testified that he used revenues of CPC to pay househol d
and personal expenses in preference to CPC s busi ness
obligations, in effect "borrowing fromPeter to pay Paul ."

The court does not credit the husband' s testinony on
these points. The husband's testinony is not consistent with
the parties' ability to obtain a substantial nortgage on the
marital hone shortly before the dissolution proceedings on the
strength of the income generated by CPC and to maintain those
paynents thereafter. The testinony is also not consistent with
the parties' ability to secure financing on the | ease or
purchase of their |ate nodel vehicles. Finally, the testinony
is not consistent with the parties' ability to maintain their
lifestyle for a nunber of years solely on the inconme generated
by CPC.

The husbnad's testinony in this proceeding, supported
by his financial affidavit filed in the dissolution of marriage
proceedi ng, that his incone at the tinme of the dissolution
proceeding was zero is |likewi se not credible. The sinple truth
is that the debtor had the ability to mani pulate his incone in

any way he chose due to his ownershi p and managenent of CPC.

¥ Hi s divorce affidavit reflected a zero incone.
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Mor eover, the husband's testinony is inconsistent
with the information contained in his Statenment of Financi al
Affairs (Main Case Docunent No. 1) sworn to under penalty of
perjury and made a matter of record in this bankruptcy case.
Cobb, 56 B.R at 442 n.3 [court may consider schedules filed in
the main case as evidential adm ssions by the debtor]. In his
Statenent of Financial Affairs, the husband stated that he
recei ved income fromself-enploynment in 1999 in the anount of
$20, 000, an incone twice that of the wife. The debtor has
provi ded no evidence in this proceeding to overcone the
adm ssion of inconme earned in 1999 contained in his statenent
of financial affairs.

The debt taken on by each party in the nedi ated
settl ement conference agreenent is also indicative of the
husband's earning power. He took on substantially nore debt
than the wife sinply because he earned nore noney.

For these reasons, the court concludes that the
husband had a superior earning capability than the wife and did
in fact earn nore throughout their married life.

Al t hough the business had sone financial troubles
during 1999, the husband had a reasonabl e expectation of
continuing inconme. Even if the business failed in the future,

t he husband had the skill, know edge, and experience to perform
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the sane services in a sinmlar operation.'* See, e.g.
Freeman, 165 B.R at 315 [finding that husband's continued
operation of business would provide cash flow for support
paynents to wfe].

The court concludes, therefore, that at the tinme the
parties entered into the nedi ated settl enent conference
agreenent, the husband's financial circunstances were
substantially better than the wife's. This indicator therefore
supports a finding that the parties intended the |unp sum
alinony to be support rather than property.

C

Third, the court nust consider "the function served
by the obligation at the time of the divorce or settlenent.”
G akanos, 917 F.2d at 763. "An obligation that serves to
mai ntai n daily necessities such as food, housing and

transportation is indicative of a debt intended to be in the

nature of support.” 1d.

4 Indeed, the husband testified at trial that that
is exactly what he is now doing, w thout conpensation, for his
current wife who is presently engaged in operating a whol esal e
pi e bakery business. Notably, the debtor's current wife has no
background or experience in this kind of business. Thus, it is
the debtor's know edge and expertise in this business that is
supporting the new conpany.
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The wife testified that she did not earn enough at
the time of the dissolution of marriage proceeding to afford
separate housing, transportation, and food. The husband did
not refute that testinony. The husband's agreenent to pay
personal expenses of the wife at the tinme of the dissolution is
al so indicative of the wife's need for support.

The evi dence al so shows that the wife did in fact
need the weekly paynents for her support. Wen the paynents
wer e stopped as a consequence of the garnishnment, the wife was
required to file her own bankruptcy petition.

The court therefore concludes that this indicator
supports the conclusion that the wife needed the | unp sum
al inony for support and that the parties intended the alinony
for that purpose.

D.

The ternms of the nediated settl enent conference
agreenent do not fall neatly into a particular category. Each
of the indicators, however, when viewed in the context of the
totality of circunstances at the tine the agreenent was nade,
supports the conclusion that the parties intended that the |unp
sum al i rony be for the wife's maintenance and support.

This conclusion rests largely on the court's
determ nation of the credibility of the parties. See Brody, 3

F.3d at 39. The court credited the testinony of the wife as

28



supported by the evidence. The court did not credit the
husband's testinony, finding it to be self-serving and
i nconsistent wwth the evidence and common sense.

The court nust conclude, therefore, that the parties
i ntended the lunp sum alinony obligation to be for the wife's
support and mai nt enance irrespective of whether it was derived
frommarital property or prospective incone of CPC
Accordingly, the wife has established by a preponderance of the
evidence that the lunp sumalinony is a debt for maintenance,
al i nrony, or support within the neaning of Section 523(a)(5).

V.

Cumm ngs teaches us that we nust al so determ ne the
extent to which the debt is for the wife's maintenance or
support, that is, whether all or only sone of the debt was
intended to be for the wife's mai ntenance or support.

Cumm ngs, 244 F.3d at 1266-67.

The court has previously determ ned that, wthout
considering the lunp sum alinony, neither party received
substantially nore property than the other in their division of
the marital assets. The wife would clearly receive nore than
her equitable share of the marital property, therefore, if the
court now determ nes that some portion of the |lunp sum alinony

is in fact a division of property.
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In addition, the court has previously determ ned that
the wife had a direct need for support at the time of the
di ssol uti on because she was otherw se unable to maintain the
nmost basi c necessities of shelter, transportation, and food.

For these reasons, therefore, the court concl udes
that the entirety of the lunp sum alinony obligation was
intended to be for the wife's mai ntenance and support and that
no part was intended to be a division of the marital property.

Vi .

Accordingly, the lunp sumalinony obligation, in the
amount of $124,800, is excepted fromthe husband' s di scharge.
The court is contenporaneously entering judgnment consistent
with this menorandum of deci sion.

DONE and ORDERED at Tanpa, Florida, this 29'" day of

June, 2001

/sl C. Tinothy Corcoran, II
C. TIMOTHY CORCORAN, |11
Uni ted States Bankruptcy Judge
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Certificate OF Service

| certify that a copy of this order was served by
United States Mail to the foll ow ng persons:

Mel ody Genson, Esquire, Attorney for Plaintiff, 3665 Bee Ridge
Road, Suite 316, Sarasota, Florida 34233

Bernard J. Mrrse, Esquire, Attorney for Defendant, Park Tower,
Suite 1160, 400 North Tanpa Street, Tanpa, Florida 33602

Dated: June 29, 2001 By: /sl
Deputy O erk
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