UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON
Inre
DEBORAH R. DOLEN, Case No. 01-10209-8C3

Debt or .
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ORDER ON CROSS- MOTI ONS AS TO
APPLI CABI LI TY OF THE AUTOVATI C STAY

This case presents unsettled i ssues concerning the
scope and extent of the Section 362(b)(4) police and regul atory
exception to the automatic stay. It arises in the context of a
Chapter 13 case filed by the debtor after being naned as a
defendant in a Federal Trade Comm ssion consuner fraud
enforcenment action in the district court. The district court
had entered a prelimnary injunction agai nst the debtor and
ot her defendants before the debtor canme to the bankruptcy
court. Thus, this case presents questions as to the extent to
whi ch the Federal Trade Conm ssion can enforce the terns of
that prelimnary injunction in light of the automatic stay.

The case cane on for hearing on June 28, 2001, of
cross-nmotions as to the applicability of the automatic stay.
These notions are (1) the debtor's second anended energency
nmotion to enforce the automatic stay and to permt debtor to

make regul ar paynents to creditors (Docunent No. 14); (2) the



Federal Trade Comm ssion's anended notice of related
proceedi ngs and notion to stay debtor's enmergency notion to
enforce the automatic stay (Docunent No. 17); and FTC s
objection to debtor's energency notion to enforce automatic
stay and nmake regul ar paynents to creditors (Docunent No. 23).
At the hearing, the parties requested the opportunity to file
post-hearing briefs. The court has al so consi dered these

addi tional papers (Docunents Nos. 26 and 27).

View ng the Section 362(b)(4) exception to the
automatic stay in the context of this dispute and the district
court's prelimnary injunction, the court concludes that any
actions taken by the Conm ssion to enforce the prelimnary
injunction so as to prohibit the debtor from using her post-
petition, non-injunction related income to pay famly living
expenses and to nmake her plan paynments are prohibited by the
automatic stay and are not excepted fromit. The court is not
persuaded by the argunents to the contrary advanced by the
Federal Trade Comm ssion. O herw se, however, the Federa
Trade Conm ssion may enforce the prelimnary injunction as a
valid exercise of its police and regul atory powers that are
excepted fromthe automatic stay.

l.
Al t hough the parties' papers and argunents are filled

wi th di sagreenents on substantially all aspects of the case,



there appears to be no dispute concerning the follow ng facts
upon which the court can decide the very narrow i ssues before
it.

The debtor, Deborah Dolen, is one of several
defendants in a consuner fraud action filed by the Federal
Trade Conm ssion ("Conm ssion” or "FTC') in the district court,

Federal Trade Comm ssion v. Para-Link International, Inc., et

al ., Case No. 8:00-CVv-2114-T-17TBM The Commi ssion filed that
action pursuant to Section 13(b) of the Federal Trade
Comm ssion Act ("FTC Act"), 15 U . S.C. 8 53(b), seeking a
permanent injunction and ancillary equitable relief, including
restitution and di sgorgenment. In the conplaint, the Conm ssion
all eged that the defendants violated Section 5(a) of the FTC
Act, 15 U.S.C. 8§ 45(a), by naking fal se and deceptive
representations concerning their work-at-honme business
opportunity program This programinvol ved the marketing and
sale of a "paral egal work-at-hone kit" to prepare bankruptcy
and divorce petitions for pro se litigants.

The district court entered a tenporary restraining
order and a prelimnary injunction. |In the prelimnary
i njunction, entered on February 28, 2001, the district court,

anong ot her things:



a. prelimnarily enjoined the continued operation of
t he "paral egal work-at-home kit" business and the sale of the
kits;

b. prelimnarily enjoined all disposition and
transfer of the defendants' property, in effect "freezing" al
such property; and

c. appointed a permanent receiver to control and
adm ni ster the assets and affairs of the corporate defendants.

The prelimnary injunction is broadly worded. By its
terms, the provisions enjoining the disposition and transfer of
assets cover "both existing assets and assets acquired after
the effective date of this Order." Prelimnary Injunction at
5 8 IlI.E Thus, it precludes the debtor from spendi ng any
i ncome or wages she receives in the future, even that derived
from sources not connected with the fraud all eged by the
Comm ssi on.

The district court granted this prelimnary
i njunction because:

Unl ess the Court continues the asset

freeze as to all of the Defendants, and

permanent |y appoints the Receiver for [the

corporate defendants], there is a

substantial |ikelihood that Defendants

wi Il conceal, dissipate, or otherw se

divert their assets, and defeat the

Court's ability to grant effective final

relief in the formof equitable nonetary
relief for consuners.



Prelimnary Injunction at 2. At the hearing, counsel for the
Comm ssion further explained that the reason the prelimnary
i njunction covered the inconme or wages not connected with the
all eged fraud was "to secure the District Court's ability to
ultimately provide nonetary relief to consuners.” (Docunent
No. 25, 6/29/01 hearing transcript at 52).

The debtor lives with her three children in a hone at
6647- 6649 Renssal aer Drive in Bradenton, Florida. The honme is
titled in the name of the debtor's nother. Notw thstanding the
title to the hone, the debtor clains that she and her nother
are co-owners of the hone, that the deed into her nother only
is a mstake, and that the honme is her exenpt honmestead. The
Commi ssi on di sputes these contentions and clains to trace the
proceeds of the alleged fraud into the hone.

On May 30, 2001, a United States magi strate judge
i ssued a report and recommendation in the action pending in the
district court. In it, the nmagistrate judge reconmmended t hat
the district judge enter an order authorizing the receiver to
sell the hone and pay the nortgages (and presunably other |iens
and encunbrances of record) and to escrow any remnaining
proceeds for the benefit of the consuner/victins.

On the sane day, the debtor filed in this court an
i ndi vidual petition under Chapter 13 of the Bankruptcy Code.

I n her schedul es, the debtor lists nmonthly incone of $5,000



fromher work as a web desi gner and dat abase architect for a
busi ness in Quebec, Canada. She also lists nonthly w dow
benefits of $364. (Docunment No. 8, Schedule |). The debtor
lists monthly expenses for herself and her children of $4, 300,
i ncludi ng nortgage paynments of $3,200 and real estate taxes of
$400. (Docunent No. 8, Schedule J). She shows net disposable
income of $1,064. (l1d.) In her schedules, the debtor also
shows secured indebtedness to the nortgage hol ders on the
Renssal aer Drive honme, unpaid ad valoremreal estate taxes, and
unsecur ed debt, including debts in unknown anmounts to the
Comm ssion and the Internal Revenue Service (Docunent No. 8,
Schedules D, E, and F).

The debtor filed a Chapter 13 plan (Docunent No. 10).
Pursuant to the plan, the court has entered a pre-confirmation
order requiring the debtor to make nonthly paynents to the
Chapter 13 trustee for the benefit of the debtor's creditors in
t he amobunt of $1, 006 begi nning on July 15, 2001 (Document No.
22). In the plan, the debtor proposes to pay the nortgage
arrearages on the Renssal aer Drive hone to cure and reinstate
the nortgages, pay the ad valoremreal estate taxes, and pay
unsecured creditors. Because the deadline for creditors to
file proofs of claimhas not passed, it is not yet possible to

eval uate the feasibility of the debtor's plan.



.

At the hearing, the debtor clarified the extent of
the relief she is seeking in her notion. Wth that
clarification, the debtor seeks two things. First, the debtor
seeks a declaration fromthe court that the automatic stay
provi ded by Section 362 of the Bankruptcy Code precludes the
Comm ssion fromenforcing the prelimnary injunction to prevent
t he debtor from spending her post-petition inconme to pay her
famly living expenses and Chapter 13 plan paynents. The
debt or concedes that the conduct prohibition provisions of the
prelimnary injunction are not affected by the automatic stay.
She al so concedes that the provisions of the prelimnary
injunction freezing the prepetition assets or enpowering the
receiver are not affected by the automatic stay.

Second, she seeks a declaration by the court that the
automatic stay precludes the Conm ssion and the receiver from
i nposing an equitable lien on the Renssal aer Drive honme and
selling the hone to foreclose the lien before the nerits of the
district court action are first determned in the Conm ssion's
favor.

In its papers, the Comm ssion opposes the relief
requested by the debtor. The Comm ssion argues that the
automatic stay is not applicable to any action it may take to

enforce the ternms of the district court's prelimnary



injunction or to seek fromthe district court a pre-judgnment
order of sale of the Renssalaer Drive honme. |In addition, the
Comm ssion asks this court to abstain fromdeterm ning the
i ssues raised by the debtor. 1In this regard, the Conm ssion
contends that the district court is in a better position to
determ ne the effect of the automatic stay than is this court.

Al t hough the issues framed by the parties are perhaps
properly the subject of an adversary proceeding under F.R B. P
7001(9), the parties have chosen to proceed by notion in a
contested matter. F.R B.P. 9014. The parties having joi ned
i ssue, the court wll determ ne the issues in the procedural
context the parties created.

[T,

Logically, the court nust first consider the
Commi ssion's request for abstention.

This court has jurisdiction of the parties and the
subj ect matter pursuant to 11 U S. C. 88 101 et seq., 28 U S C
§ 1334, 28 U.S.C. 8§ 157(a), and the standing order of reference
entered by the district court. The applicability and scope of
the automatic stay is a core matter within the nmeani ng of 28
US C 8§ 157(b)(2). The automatic stay is central to a

bankruptcy case. Guntz v. County of Los Angeles (In re

Guntz), 202 F.3d 1074, 1081 (9'" G r. 2000).



The district court has concurrent jurisdiction with
t he bankruptcy court to determ ne the extent to which the
Section 362 automatic stay limts the actions of the Comm ssion
inits ability to pursue the pending district court action.

Sea Span Publications, Inc. v. Greneker (In re Sea Span

Publications, Inc.), 126 B.R 622, 624 (Bankr. MD. Fla. 1991).

In the interest of comty, the Comm ssion asks that
t he bankruptcy court abstain fromdetermning the applicability
of the automatic stay pursuant to 28 U.S.C. 8§ 1334(c)(1).
"Section 1334(c) sunmarizes and incorporates federal non-

bankruptcy abstention principles.” Slater v. Town of Al bion

(In re Albion Disposal, Inc.), 217 B.R 394, 411 (WD. N.Y.

1997). "Forenost anong those principles is the concept that
"[a] bstention fromthe exercise of federal jurisdiction is the
exception, not the rule."" Id.

The Comm ssion first argues that the district court
evidenced its intention to assert its jurisdiction as to this
issue -- and to trunp the bankruptcy court's jurisdiction -- by
entering an order to respond (District Court Case Docunent No.
102) on June 1, 2001. That order to respond directed the
parties to file a response to the debtor's suggestion of
bankr upt cy addressi ng whether the automatic stay applies to any

or all defendants in the district court action.



This court declines to read the district court's
order so expansively. That order instead suggests that the
district court was sinply seeking clarification as to which of
the parties in the district court action are affected by the
debtor's pendi ng bankruptcy case. This clarification is
necessary because the suggestion of bankruptcy formfiled in
the district court unfortunately appears to inply that the
automatic stay precludes the continuation of the district court
action inits entirety instead of affecting only actions taken
as against the debtor. Thus, the court reads nothing into the
district court's order suggesting that the district court
desires that the bankruptcy court refrain from addressing these
I Ssues.

The Conm ssion next argues that G sneros v. Cost

Control Marketing & Sal es Managenent of Virginia, Inc., 862

F. Supp. 1531, 1533 (WD. Va. 1994), supports abstention by the
bankruptcy court when the district court action was filed
first. Such a broad reading of C sneros would nean that the
bankruptcy court would always defer its determ nation of the
applicability and scope of the automatic stay to another court
if that court had jurisdiction over an earlier filed action
agai nst the debtor, a very commobn factual scenario. |[If such
were the case, abstention would indeed be the rule rather than

t he exception. Instead, the bankruptcy court nust inquire

10



whet her "there are 'exceptional circunstances' that justify
[the bankruptcy court's] surrendering [its] jurisdiction."

Al bi on Di sposal, 217 B.R at 411.

In G sneros, 862 F.Supp. at 1533, the defendants
sought to stay the entry of final judgnent by the district
court in a statutory action for fraud by reopening their closed
bankruptcy cases. The action in the district court had
proceeded for many years, and the defendants' liability had
been determ ned | ong before. The district court decided to
exercise its concurrent jurisdiction to determ ne the extent of
the automatic stay because it had nore famliarity with the
action than the bankruptcy court.

The G sneros case is, however, very different on its
facts fromthis case. The bankruptcy cases at issue in
Cisneros were closed Chapter 7 |liquidation cases that were
reopened for the sole purpose of seeking to enjoin the entry of
judgnent by the district court. In all other respects, the
bankruptcy cases had been concl uded, the estates adm nistered,
and the debtors discharged. 1In G sneros, the bankruptcy
court's interest in advancing the goals of the Bankruptcy Code
was therefore mnimal, particularly when wei ghed agai nst the
district court's long history in the case.

In contrast, the debtor here has an active Chapter 13

bankruptcy case that she has filed to reorgani ze her debts so

11



as to pay all her creditors on their clains as may be
ultimately determ ned. The applicability and extent of the
automatic stay as to the district court action is central to
the adm nistration of this bankruptcy case because it is
fundanental to the Chapter 13 readjustnent process which cannot

be facilitated without it. See 3 L. King, Collier on

Bankruptcy, ¥ 362.03[2] at 136-14 (15'" ed. rev. 2001)["In

reorgani zati on cases, the stay is particularly inportant in
mai ntai ning the status quo and permtting the debtor in
possession or trustee to attenpt to formulate a plan or
reorgani zation."].

It is also difficult to conceive how the bankruptcy
case can be bifurcated, as the Comm ssion suggests, deferring
to the district court to decide sonme issues of case
adm ni stration while expecting the bankruptcy court to decide
others. In the context of this case, dividing the
responsibility for determning issues so integral to the
adm ni stration and confirmation processes woul d effectively
destroy this court's ability to performthe function for which
it was created.

This court exists as a unit of the district court to
deci de the fundanmental bankruptcy adm nistration issues the
parties have submitted to it. See 28 U.S.C. 88 151 et seq.

For these reasons, the court concludes that it should decline

12



the Comm ssion's request that it abstain from determ ning the
extent of the automatic stay.
V.

Havi ng determ ned that this court should not abstain
from deciding the issues, the court nust next determ ne whet her
the autonmatic stay provided by Section 362 of the Bankruptcy
Code precludes the Comm ssion fromenforcing the prelimnary
injunction to prohibit the debtor fromusing her post-petition
income -- incone that is not related to the enjoined activity
-- to pay famly living expenses and Chapter 13 plan paynents.

Section 362 of the Bankruptcy Code provides that:

(a) Except as provided in subsection
(b) of this section, a petition filed under
section 301, 302, or 303 of this title, or an
application filed under section 5(a)(3) of
the Securities Investor Protection Act of
1970, operates as a stay, applicable to al
entities, of --

(1) the commencenent or
continuation, including the issuance or
enpl oynent of process, of a judicial,
adm ni strative, or other action or
proceedi ng agai nst the debtor that was
or coul d have been conmmenced before the
comrencenent of the case under this
title, or to recover a claimagainst the
debtor that arose before the
comrencenent of the case under this
title;

(2) the enforcenent, against the
debtor or against property of the
estate, of a judgnent obtained before
the comencenent of the case under this
title;

13



(3) any act to obtain possession
of property of the estate or of property
fromthe estate or to exercise contro
over property of the estate;

(4) any act to create, perfect, or
enforce any |ien against property of the
est at e;

(5 any act to create, perfect, or
enforce agai nst property of the debtor
any lien to the extent that such lien
secures a claimthat arose before the
comencenent of the case under this
title;

(6) any act to collect, assess, or
recover a claimagainst the debtor that
arose before the commencenent of the
case under this title;

(7) the setoff of any debt ow ng
to the debtor that arose before the
commencenent of the case under this
title agai nst any cl ai m agai nst the
debtor; and
(8) the comrencenent or
continuation of a proceeding before the
United States Tax Court concerning the
debt or.
Thus, upon the filing of a bankruptcy petition,
Section 362(a) of the Bankruptcy Code operates to stay
automatically the commencenent or continuation of "virtually
al | proceedi ngs agai nst a debtor, including enforcenent of
judgnents, that were or could have been commenced before the

debtor filed for bankruptcy." Securities & Exchange Conm ssi on

v. Brennan, 230 F.3d 65, 70 (2" Cir. 2000). In that case, the

court explained the purpose of the automatic stay:

14



The general policy behind [Section 362] is
to grant conplete, imedi ate, albeit
tenporary relief to the debtor from
creditors, and also to prevent dissipation
of the debtor’s assets before orderly
distribution to creditors can be effected.
In addition, the automatic stay provision
is intended "to all ow the bankruptcy court
to centralize all disputes concerning
property of the debtor’s estate so that
reorgani zati on can proceed efficiently,

uni npeded by uncoordi nated proceedings in
ot her arenas."”

Id. (Internal citations omtted).

Section 362(b) of the Bankruptcy Code contains a |ist
of exceptions to the automatic stay for particular actions that
woul d ot herw se be stayed under Section 362(a). These

exceptions should be read narrowmy. Hillis Mtors, Inc. v.

Hawai i Auto Deal ers' Association, 997 F.2d 581, 590 (9'" Gir.

1993) .

Section 362(b)(4) provides an exception to the
automatic stay for governnental units or organizations to
exercise their police and regul atory powers. Brennan, 230 F.3d
at 71. That section provides that:

(b) The filing of a petition under
section 301, 302, or 303 of this title, or of
an application under section 5(a)(3) of the

Securities I nvestor Protection Act of 1970,
does not operate as a stay --

* * * *

(4) under paragraph (1), (2), (3),
or (6) of subsection (a) of this
section, of the commencenent or
continuation of an action or proceeding

15



by a governnental unit or any

or gani zati on exercising authority under
t he Convention on the Prohibition of the
Devel opnent, Production, Stockpiling and
Use of Chem cal Wapons and on Their
Destruction, opened for signature on
January 13, 1993, to enforce such
governnmental unit's or organization's
police and regul atory power, including
the enforcenent of a judgment other than
a noney judgnent, obtained in an action
or proceedi ng by the governnental unit
to enforce such governnmental unit's or
organi zation's police or regulatory
power ;

This section was anmended in 1998. The 1998 anendnent
conbi ned what were then paragraphs (b)(4) and (b)(5) into one
paragraph (b)(4), expanded the scope of the exception by adding
acts stayed under paragraphs (a)(3) and (a)(6), and "added
organi zati ons exercising authority under the Chem cal Wapons
Convention as beneficiaries of the exception to the stay." 3

Collier, supra, § 362[5][b] at 362-58 and 362-59. "These three

changes introduced apparently unintentional anbiguities, which
are best resolved by reference to the pre-anendnent version."
Id.

The first anbiguity is whether the conbination of
paragraphs (b)(4) and (b)(5) now permts the enforcenent of al
j udgnents, including noney judgnents. One conmentator suggests
that "the governnmental unit still may commence or continue any

police or regulatory action, including one seeking a noney

16



judgnent, but it may enforce only those judgnents and orders
that do not require paynent or authorize the governnent to
exercise control over property of the estate." 1d. at 362-60.
The second anbiguity is whether the addition of
paragraph (a)(3) to the paragraph (b)(4) exception permts any
act to obtain possession or exercise control over property of
the estate. One commentator believes, however, that this
addi tion should be read nore restrictively and in tandemw th
the nodifications to paragraphs (b)(4) and (b)(5) so that only
acts taken by a governnental unit to enforce a "non-noney
judgrment” woul d be excepted. Id.
Finally, there is sonme question as to the scope of
t he paragraph (b)(4) exception. As witten, it could be argued
that the anmendment operates to restrict the exception only to
t hose organi zati ons exercising authority under the Chem cal
Weapons Convention and no other governnental units or
organi zations. It can also be read to broaden the scope of the
exception to add organi zati ons exercising authority under the
Chem cal Weapons Convention to other governnment units that have
al ways been beneficiaries of the exception. Conmmentators point
out that, if the amendnent is interpreted restrictively to
apply only to those organi zations exercising authority under
t he Chem cal Wapons Convention, it would "eviscerate the

automatic stay provisions for police and regul atory power

17



enforcement and was surely not intended." 1d. at 362-61. See

also 2 W Norton, Norton Bankruptcy Law & Practice, { 36:18 at

36-61 (2d ed. rev. 2001)[ A reading of the anmended paragraph
(b)(4) tolimt governnental units or organi zations to only
t hose organi zations exercising authority under the Chem cal
Weapons Convention "is difficult to conprehend absent clear
| egislative intent to severely restrict the useful ness of Code
§ 362(b)(4)."].

Wth this background, the court now turns to the
i ssues presented by the Section 362(b)(4) exception.

A

The defendant asserts that only those governnental
units or organi zations that are exercising authority under the
Chem cal Weapons Convention may conmence or continue action
agai nst the debtor in furtherance of their police and
regul atory powers pursuant to the paragraph (b)(4) exception.
The Conmm ssion, of course, is not exercising its authority
under the Chem cal Wapons Convention. The debtor argues,
therefore, that the paragraph (b)(4) exception has no
application to this case and the Comm ssion is not entitled to
take any action against the debtor or property of the estate
proscribed by Section 362(a) without first obtaining a
nodi fication of the automatic stay. The debtor cites Finley v.

M ssi ssi ppi Departnent of Public Safety, 237 B.R 890, 895-96

18



(Bankr. N.D. Mss. 1999), in support of her argument. In that
case, the court held that the M ssissippi Departnment of Public
Safety was not a governnental unit or organization wthin the
meani ng of Section 362(b)(4) because it was not exercising its
authority under the Chem cal Wapons Convention. |d.

The court declines to adopt the reasoning of the
Finl ey case as to the scope of the Section 362(b)(4) exception.
| nstead, the court wll adopt the reasoning of the commentators
and interpret Section 362(b)(4) as adding organi zations or
governmental units exercising authority under the Chem ca
Weapons Convention to those organi zati ons and gover nnment al
units that have fornmerly fallen within the anbit of the
exception. Accordingly, the court concludes that the FTCis a
governnmental unit or organization within the neaning of Section
362(b)(4). Thus, Section 362(b)(4) provides an exception to
the automatic stay for the Comm ssion in certain circunstances
as defined in that section when the Conm ssion is exercising
its regulatory functions.

B

The Comm ssion argues that, once the court determ nes
that the district court actionis within its police and
regul atory power, any act taken in that action that woul d
ot herwi se be prohibited by Section 362(a)(1), (2), (3), or (6)

of the Bankruptcy Code, including the enforcenent of the
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prelimnary injunction enjoining the debtor's use of post-
petition earnings, is excepted fromthe automatic stay provided
that the Conm ssion takes no action to enforce a noney
judgment. The debtor asserts that the Conmi ssion's
interpretation of the Section 362(b)(4) exception would, for
all practical purposes, deny her the right to reorgani ze under
t he Bankruptcy Code and the court should therefore construe the
exception nore narrowy.

The |l egislative history of Section 362(b)(4) shows
t hat Congress intended this exception to apply to suits by
governmental units "to prevent or stop violation of fraud,
envi ronnent al protection, consuner protection, safety, or
simlar regulatory laws." H R Rep. No. 989, 96'" Cong., 2d

Sess. 52, reprinted in 1978 U S.C.C A N 5787, 5838. The

police power, however, "must be distinguished, case-by-case if
necessary, from other governnental powers and activities such

as raising revenue . . . ." Goff v. Cklahoma, 159 B.R 33, 40

(Bankr. N.D. la. 1993). Courts nust first determ ne,

t herefore, whether the action at issue "relates to a matter of
public safety and health or primarily to the protection of the
government's pecuniary interest in the debtor's property.”

Berg v. Good Sanaritan Hospital, 198 B.R 557, 561 (Bankr. 9'F

Gr. 1996).
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The case law is clear that an action to enjoin
illegal conduct and to obtain restitution for that conduct
falls squarely within the scope of the paragraph (b)(4)

exception. Federal Trade Conm ssion v. Austin Galleries of

I1linois, Inc., 1991 U S. Dist. Lexis 1223 [exception to

automatic stay allowed the entry of judgnent but precluded

enforcenent]; Federal Trade Comm ssion v. Anerican Standard

Credit Systens, Inc., 874 F.Supp. 1080, 1091 (C. D. Cal.

1994)[action to enjoin conduct and obtain restitution excepted

fromautomatic stay]; Ngan Gung Restaurant, Inc. v. New York

(In re Ngan Gung Restaurant, Inc.), 183 B.R 689, 695 (Bankr.

S.D. N Y. 1995)[governnment actions under both federal and state
| abor | aws seeking restitution excepted from automatic stay].
Thus, there can be no question here that the
automatic stay does not preclude the Comm ssion from
prosecuting its action against the debtor in the district
court. The Conm ssion may engage in discovery, participate at
trial to obtain an adjudication of its clains on the nerits,
and, if the debtor is found to have engaged in illegal conduct,
determine and fix restitution damages for that conduct.
Simlarly, there can be no question that the automatic stay
does not preclude the Comm ssion fromenforcing the conduct
prohi bition provisions of the prelimnary injunction entered by

the district court before the filing of the bankruptcy case.
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Li kewi se, there can be no question that the autonatic stay does
not preclude the Comm ssion fromenforcing the prelimnary
injunction to the extent that it freezes and prohibits the
debtor's dissipation of assets in existence before the filing
of the bankruptcy case that are related to the alleged fraud.
What is less clear is whether the automatic stay
precl udes the Conm ssion fromenforcing the prelimnary
injunction so as to exercise control over the debtor's non-
injunction rel ated post-petition earnings -- that are clearly
property of the bankruptcy estate -- without first seeking and
obtaining a nodification of the automatic stay. The Conm ssion
relies on a nunber of cases to support the premi se that a
prelimnary injunction that enjoins the debtor's use of her
post-petition earnings is excepted fromthe automatic stay.

The Comm ssion principally relies on Federal Trade

Comm ssion v. R A Wil ker & Associates, Inc., 37 B.R 608 (D.C.

1983). In R A Wlker, the district court held that it had

"the jurisdiction and authority to i ssue and continue" a freeze
of the defendants' assets notw t hstandi ng a pendi ng bankruptcy
case. |d. at 609-10. The court determ ned that the freeze
order offered the best protection against dissipation of the
assets because the defendants would otherwi se be "free to

di spose of their assets virtually at will." Id. at 612.
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The Conmm ssion also cites two other cases in support

of its position. 1In Securities & Exchange Conm ssion v. First

Fi nancial Group of Texas, 645 F.2d 429, 438 (5'" Gir. 1981),

the court held that the appointnment of a receiver was a
necessary ancillary formof relief within the police and

regul atory powers of the SEC. Simlarly, in Comodity Futures

Tradi ng Conm ssion v. Co Petro Marketing Goup, Inc., 700 F.2d

1279, 1283 (9'" Cir. 1983), the court held that allow ng the
district court to enforce its prelimnary injunction by
directing the return of nonies paid by the debtor to an
attorney fit squarely within the police and regul atory power
exception because it was an order to enforce an injunction
rather than an action taken to collect a noney judgnent.

Upon a superficial reading of these cases, one could
conclude that a governmental unit or organization has an
unfettered right to take action against property of the estate
if the proceeding itself is within the police or regulatory
powers of the governnental unit or organization. None of these
cases, however, presented the exact issue before this court,
that is, whether a governnmental unit or organization in
furtherance of its police or regulatory powers can attach post-
petition earnings not related to the activity being regul ated
by enjoining the debtor's use of those earnings. None of these

cases included within the assets at issue an individual
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debtor's post-petition earnings. |Instead, the assets were
fixed at the time of the bankruptcy filing.?!

I n addi tion, each of these cases can be read nore
restrictively and in harnmony with the principles that underlie

t he Bankruptcy Code. In R A Walker, 37 B.R at 609-10, for

exanpl e, the court nade clear that its action was a tenporary
measure, pending the appointnent of a trustee in bankruptcy or
a receiver. The court was unconcerned that the prelimnary
injunction mght prefer the plaintiff over the debtor's other
creditors not party to the district court action because "the
distribution of [the] assets which are ultimtely determned to
be part of the 'property of the estate' may still be made by
the bankruptcy court." Id. at 611-12. Simlarly, in First

Fi nanci al Group of Texas, 645 F.2d at 440, the court noted that

t he appoi nted recei ver was obligated pursuant to Section 543 of
t he Bankruptcy Code to preserve the debtor's property and

deliver it to the bankruptcy trustee. In Co Petro Marketing

G oup, 700 F.2d at 1283, the court |likew se relied on the
assunption that directing an attorney to return nonies paid to
it by the debtor would ultimately "aid the receiver in

collecting and preserving property of the estate.” In each of

! These cases, therefore, support the undisputed

proposition that the Comm ssion's acts in enforcing the
prelimnary injunction to enjoin the debtor's use of assets in
exi stence before the filing of the bankruptcy petition are
excepted fromthe automatic stay pursuant to Section 362(b)(4).
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the cases, therefore, it is clear that the court viewed its
actions as furthering rather than inhibiting the adm nistration
of the bankruptcy estate.

In contrast to these cases, acts by the Commi ssion in
this case to enforce the prelimnary injunction enjoining the
debtor's use of her post-petition inconme would not further the
adm ni stration of the debtor's bankruptcy case. To the
contrary, it would make it inpossible to adm nister the case
and for the debtor to confirma plan; the case would fai
i mredi ately at its inception.

Chapter 13 requires that the debtor file a plan
wi thin 15 days of the date the bankruptcy petition is filed.
28 U S.C. 8§ 1321; F.R B.P. 3015(b). The debtor nust thereafter
comence naki ng plan paynents to the Chapter 13 trustee within
30 days of the filing of the plan. 28 U S.C 8§ 1326(a)(1). |If
the autonmatic stay does not preclude a governnmental unit from
enforcing a prelimnary injunction that prohibits the debtor's
ability to utilize his or her post-petition earnings, the
debtor woul d have no funds to make the plan paynents and the
court would be required to dism ss the case pronptly for this
failure to make plan paynents. 11 U S.C. 8§ 1307(c).

This result would dramatically undercut the ability

to reorgani ze under the auspices of the Bankruptcy Code of any
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debtor who is involved in litigation wth a governnmental unit
or organi zation that has the statutory ability to obtain a
prelimnary injunction such as the one at issue here. This
result woul d be repugnant for policy reasons.

Al t hough each of the cases cited by the Conm ssion
was deci ded before the 1998 anmendnent that expanded the Section
362(b) (4) exception to include acts taken to obtain property of
the estate, it is unlikely that Congress intended its expansion
to foreclose the debtor's ability to reorgani ze under the
Bankruptcy Code. The Conm ssion, however, argues that this
result was accepted by Congress when it anended the statute.

It argues that the exception permts governnmental units:
. . to prevent fraud through injunctive

rellef obtained in District Court

proceedi ngs, that that exception includes

specifically the inposition of an asset

freeze including all matters attendant to

that which is restricting the ability of a

defendant to use its assets, that the

exception covers the enforcenent of those

types of orders and, of course, it also

covers a receivership order. And that is how

Congress harnoni zed the statute.

(Docunment No. 25, 6/29/01 hearing transcript at 48-49).

The better view, however, is that it is the noney
j udgnent provision in Section 362(b)(4) that bal ances "the
governnment's need to enforce its police or regul atory power
wth the estate's need to preserve its assets for the

reorgani zation of the debtor.” 3 Collier, supra,
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362.05[5][b] at 362-64.2. One comment ator pointed out that
"enforcenent of a noney judgnent woul d give the governnenta
unit an unfair advantage over other creditors, would
effectively subvert the schenme of priority set forth in section
507, and woul d effectively deny to the debtor the benefits of
di scharge.” |1d. at 362-59 (Footnotes omtted). |If the court
were to accept the Conm ssion's argunent and concl ude that the
Comm ssion's actions in enforcing the prelimnary injunction
enjoining the debtor's use of her post-petition incone are
excepted fromthe automatic stay, the resulting outcone woul d
simlarly give the Conm ssion an unfair advantage over other
creditors, subvert the schene of priority set forth in Section
507, and deny to the debtor the benefits of reorganization and
di schar ge.

Absent statutory or other |legal authority or the
ability to grant final equitable relief, of course, a federal
court has no inherent equitable power to attach a defendant's
assets before judgnent as a neans of insuring that the
plaintiff can enforce a noney judgnent once obtained. G upo

Mexi cano de DeSarrollo, S.A v. Aliance Bond Fund, Inc., 527

U S. 308, 333 (1999). Even when specific authority exists for
such pre-judgnent attachnment, as it does in the Comm ssion's
enforcenment action in the district court, "[t]he general

federal rule of equity is that a court may not reach a
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defendant's assets unrelated to the underlying litigation and
freeze them so that they may be preserved to satisfy a

potential noney judgnent." Dixie Carriers, Inc. v. Channel

Fueling Service, Inc. (In re Fredeman Litigation), 843 F. 2d

821, 824 (5'" Cir. 1988).

In De Beers Consolidated Mnes, Ltd. v. United

States, 325 U. S. 212, 220 (1945), for exanple, the Court found
that a prelimnary injunction freezing the defendant's assets
dealt "with a matter |lying wholly outside the issues in the
suit" and thus was inpermssible. Simlarly, in Federal

Savi ngs & Loan I nsurance Corp. v. Dixon, 835 F.2d 554, 565 (5'"

Cir. 1987), the court of appeals remanded the case to the
district court to nodify its prelimnary injunction to exclude
assets not subject to equitable renedies. The court suggested
t hat assets should be excluded fromthe prelimnary injunction
if the defendants could denonstrate that the assets "were
acquired at a tinme or through such neans that there is no

i kelihood that they were acquired fromthe ill-gotten

sal aries, bonuses, etc. subject to the prelimnary injunction.”

Id. See also Reebok International, Ltd. v. Mrnatech

Enterprises, Inc., 970 F.2d 552, 561 n.11 (9'" Gr.

1992) [ al t hough not asked to decide the issue, court questioned
whet her prelimnary injunction ancillary to a restitution claim

was overreaching in its scope].
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To the extent that the Comm ssion seeks to enforce
the prelimnary injunction to enjoin the debtor's use of her
post-petition earnings, it goes beyond "a reasonable neasure to
preserve the status quo pending final determ nation"” of the

merits of the district court action. Deckert v. |Independence

Shares Corp., 311 U. S. 282, 287-88 (1940). It is, instead, an

act to effectuate a pre-judgnent attachnment of nonies wholly
unrelated to the illegal conduct about which it conplains in
the district court action. The pre-judgnent attachnment of
these nonies is not in furtherance of the disgorgenent of
proceeds fromalleged illegal acts. Instead, as counsel for
the Comm ssion candidly admtted at the hearing, the Conm ssion
seeks to enforce the prelimnary injunction in this manner

secure the District Court's ability to ultimtely provide

nmonetary relief to consuners.” (Docunment No. 25, 6/29/01

hearing transcript at 52)(Enphasis added). Thus, the

Comm ssion seeks to attach these funds to satisfy ultimately a
nmoney judgnent that provides a restitution remedy to those
harmed by the illegal acts. This adm ssion is consistent with
the actual text of the prelimnary injunction that provides:

Unl ess the Court continues the asset
freeze as to all of the Defendants, and
permanent|ly appoints the Receiver for [the
corporate defendants], there is a
substantial |ikelihood that Defendants
wi Il conceal, dissipate, or otherw se
divert their assets, and defeat the
Court's ability to grant effective final
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relief in the formof equitable nonetary
relief for consuners.

Prelimnary Injunction at 2 (Enphasis added). The Conm ssion's
enforcenment of the prelimnary injunction as against the
debtor's post-petition earnings is therefore equivalent to an

action taken to enforce a noney judgnent. See Penn Terra

Limted v. Departnment of Environnmental Resources, 733 F.2d 267,

275 (3d Cr. 1984)[seizure of property is paradigmaction to
enforce noney judgnent that is proscribed by automatic stay].

The policy considerations that are inplicated by the
precl usion of an act to enforce a noney judgnent w thout first
obtaining nodification fromthe automatic stay are even nore
strongly inplicated when a creditor takes that action agai nst
assets unrelated to the underlying action in the district court
before even obtaining its judgnment on the nerits.

In Securities & Exchange Conmm ssion v. Brennan, 230

F.3d 65 (2d Cir. 2000), the court discussed the significance of
the collection of a noney judgnment in the context of the
Section 362(b)(4) exception. The court wote:

[Clourts have drawn the line [at entry of

j udgnent] because that is the nost | ogical
place for it. Wen the governnent seeks

to inpose financial liability on a party,
it is plainly acting in its police or
regul atory capacity — it is attenpting to

curb certain behavior (such as defrauding
i nvestors, or polluting groundwater) by
maki ng the behavi or that nmuch nore
expensive. It is this added expense that
deters a party from defraudi ng or
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polluting — not the identity of the
entity which it nust eventually pay.
Accordingly, up to the nonent when
l[tability is definitively fixed by entry
of judgment, the governnent is acting in
its police or regulatory capacity — in
the public interest, it is burdening
certain conduct so as to deter it.
However, once liability is fixed and a
nmoney judgnent has been entered, the
governnment necessarily acts only to
vindicate its own interest in collecting
its judgnment. Except in an indirect and
attenuated manner, it is no |onger
attenpting to deter wongful conduct. It
is therefore no longer acting inits
"police or regulatory"” capacity, and the
excepti on does not apply.

It is clear that, in this narrow and unusual context,
the court nust draw the line before the entry of the noney
j udgnent because the Comm ssion's acts in enforcing the
prelimnary injunction to enjoin the debtor's use of her post-
petition income that is unrelated to the illegal conduct at
issue in the district court proceeding are acts equivalent to
enforcing a noney judgnment. Actions taken by the Comm ssion to
enforce its prelimnary injunction as against the debtor's
post-petition non-injunction related earnings are therefore not
excepted by Section 362(b)(4) fromthe automatic stay.

Alternatively, to the extent that the statutory
schene permts the Conmm ssion preenptively to sequester assets
of the debtor that do not derive fromthe acts about which the
Commi ssion conplains in the district court action, the

Comm ssion's action is wholly intended to vindicate its own

31



interest in collecting its judgnent and is pecuniary in
nature.? It is an action to collect a debt rather than an
action taken in furtherance of the exercise of its regulatory
powers. Accordingly, that action is not within the scope of
the Section 362(b)(4) exception.

For these reasons, the debtor nay use her post-
petition earnings as disclosed in Schedule I, to pay her
mont hly expenses listed in Schedule J, and her plan paynents as
proposed in her Chapter 13 plan (Docunent No. 10). The court
can conceive of no other result. Unless this is the law, this

debtor and simlarly situated debtors would be unable to

2 The Conmission represented at the hearing and in

its papers that it believes sonme or all of the debtor's post-
petition earnings are derived fromillegal acts in violation of
t he conduct prohibition of the prelimnary injunction. The
Commi ssion further represented that it has filed a notion in
the district court to hold the debtor in civil contenpt for

t hose acts, anong other things. The district court has not yet
determ ned that notion. QOher than these statenents by the
Comm ssi on, however, there is nothing in the record that would
provi de an evidentiary basis for a finding that the debtor's
post-petition incone derived fromthe debtor's fraudul ent
conduct .

For purposes of this order, therefore, the court
assunes that the debtor's post-petition incone is unrelated to
t he fraudul ent conduct at issue in the district court action.
Not hing in this order, however, precludes the Conmm ssion from
continuing to pursue its notion for civil contenpt or from
pursui ng other steps to enforce the conduct prohibition
provisions of the prelimnary injunction. If it is determ ned
in the context of those notions that the debtor's incone is
i ndeed derived fromfraudul ent acts in violation of the
prelimnary injunction, nothing in this order would preclude
t he Comm ssion from pursuing that contenpt or seeking further
equi tabl e renedi es agai nst that incone.
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reorgani ze their debts, especially through a Chapter 13
bankruptcy case.?

In addition, if a debtor is unable to use post-
petition income to reorgani ze under the Bankruptcy Code, the
creditor that has attached the post-petition incone will have
effectively preferred itself to the detrinent of all other
creditors not party to that action. That prefernent woul d
viol ate the nost fundanmental principle of bankruptcy |aw, the
principle of "equality of distribution anong creditors of the

debtor." Coral Petroleum Inc. v. Banque Pari bas-London, 797

F.2d 1351, 1355 (5'" Gir. 1986), citing H R Rep. No. 595, 95"

Cong., 1° Sess. 177-78, reprinted in 1978 U.S.C.C. A N. 5787

6138.

On the other hand, the result reached here -- that
the debtor's post-petition, non-injunction related incone is
protected by the automatic stay -- serves to advance bankruptcy
principles in harnmony with the policy issues at play in the

district court action. This result will not provide a "haven

® The Conmission points out that the prelimnary

i njunction provides a nmechanismfor the debtor to obtain the
use of her post-petition earnings by first giving notice of her
intentions with respect to these funds to the Comm ssion and

t hen obtai ning approval fromthe district court. This
mechani sm does not overcone the fact that the automatic stay
precl udes the Conm ssion fromtaking any act to enjoin the
debtor's post-petition inconme unrelated to the illegal acts at
issue in the district court action. It is the Conm ssion that
must take affirmative steps to seek relief fromstay to enforce
the prelimnary injunction in this narrow context.
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for wongdoers” or allow the debtor to attack collaterally the
district court's order as feared by the Comm ssion. Bilzerian

v. Securities & Exchange Comm ssion, 146 B.R 871, 873 (Bankr.

MD. Fla. 1992). Although the debtor remains in possession of
her post-petition earnings, she "is required to act in the
manner of a trustee, for the benefit of creditors who are
beneficiaries of this trust estate." Goff, 159 B.R at 41.
The Comm ssion, as a party in interest, is simlarly entitled
to participate fully in the bankruptcy case.

V.

The court nust next determ ne whether the automatic
stay precludes the Comm ssion and receiver from seeking to
i npose an equitable lien on the Renssalaer Drive hone in the
district court action and enforcing the lien through the sale
of the property, all before the district court action is
determined on its nerits.

The debtor contends that the property is her
homestead and is included within her bankruptcy estate. The
debtor argues, therefore, that the hone is protected from sale.
The Conm ssion asserts that the home is not the debtor's
homest ead because it is not titled in her nanme. The Conm ssion
argues that, even if the honme is the debtor's honestead, it is

entitled to assert an equitable lien on the property and to
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liquidate the collateral by foreclosing that |ien because the
home was acquired and nmai ntai ned with nonies derived fromthe

debtor's illegal conduct. See, Havoco of Anerica, Ltd. v.

Hill, _ So.2d __, 2001 W 690070 (Fla. 2001); Pal m Beach

Savi ngs & Loan Associ ation v. Fishbein, 619 So.2d 267, 271

(Fla. 1993).
There is substantial authority for the proposition
that the liquidation of estate assets is not excepted fromthe

automatic stay by Section 362(b)(4). See, e.g., Mssouri V.

Bankruptcy Court, 647 F.2d 768, 773 (8'" Cir. 1981)[state's

attenpt to liquidate grain not excepted fromautomatic stay];

Ngan Gung Restaurant, 183 B.R at 694 ["Actual collection of

back pay and |iqui dated damages cl ai ns nmust proceed
according to normal bankruptcy procedures.”]. It is clear,
therefore, that any action taken by the Comm ssion to |iquidate
property of the estate is precluded by the automatic stay.
The Renssal aer Drive home, however, is not property
of the estate. The debtor clainmed the hone as exenpt in her
bankruptcy schedules and in so doing renoved it as property of

the estate.* Oaen v. Oaen, 500 U.S. 305, 307-08 (1991)["[a]n

* "[T]he debtor's exenption rights are fixed as of

the petition date . . " Cisneros v. Kim(Ilnre Kim, 257
B.R 680, 687 (Bankr. 9'" Gir. 2000). The debtor's clains of
exenption, however, are subject to objection if made tinely
pursuant to F. R B.P. 4003. For present purposes, the court
assunes that no objection to the debtor's claimof exenption of
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exenption is an interest withdrawn fromthe estate (and hence

its creditors) for the benefit of the debtor."](Enphasis
added). At best, the home is nerely property of the debtor.
Accordingly, the Comm ssion's ability to inpose an equitable

lien and sell property of the estate pursuant to the Section

362(b)(4) exception is not at issue in this case.

Assum ng that the honme is property of the debtor, the
court will next turn to the question of whether the Section
362(b)(4) exception allows the Comm ssion to seek the
inposition of an equitable Iien on the property and the
enforcement of that lien through sale of the property. A plain
readi ng of the statute answers the question in the negative.
Section 362(a)(5) of the Bankruptcy Code stays "any act to

create, perfect, or enforce against property of the debtor any

the Renssal aer Drive honme will be filed and that the property
IS exenpt.
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lien to the extent that such |ien secures a claimthat arose
before the commencenent of the case under this title."
(Enphasi s added). Acts that fall within Section 362(a)(5) are
not included in those acts that are excepted by Section
362(b)(4). Thus, any action taken to create, perfect, or
enforce a |ien against the debtor's property is stayed

regardl ess of who is seeking to take the action, a governnental

unit or a private party. 3 Collier, supra, Y 362.05[5][b] at

362-61 ["The governnental unit . . . may not take . . . action
that would violate the provisions of subsection (a)(4), (a)(5),
or (a)(8) of section 362."]. The Section 362(b)(4) exception
si nply does not apply.

As the record now stands, however, the Renssal aer
Drive property is not property of the debtor, notw thstandi ng
the debtor's inclusion of it on her schedules. The debtor
hersel f acknow edges that it is not titled in her nanme. Absent
sone action by the debtor to establish an ownership interest in
t he Renssal aer Drive property, therefore, the automatic stay
does not prohibit the Conmm ssion from proceeding in the
district court as against that property. |If such an interest
is established, then the automatic stay woul d preclude the

Conmi ssion's actions.
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VI .

In this order, the court has attenpted to decide the
i ssues franed by the parties. Those issues are very narrow
ones. Oher than as limted by this order, the Comm ssion is
left with the ability to pursue its action against the debtor
in the district court, including enforcing the prelimnary
injunction. The debtor is left with the ability to use her
post-petition incone to pursue confirmation of her Chapter 13
plan to pay her creditors, including those of principal concern
to the Conmm ssion.

Acts that are subject to the autonatic stay can be
pursued if stay relief is first obtained. 11 U S.C. § 362(d).
Nothing in this order should be construed as preventing the
Comm ssi on from seeki ng such relief.

Simlarly, acts that are not subject to the automatic
stay can be prohibited by injunction. 11 U. S.C. § 105;

F.RB.P. 7001(7). See also, 2 Collier, supra, T 105.01.

Li kewi se, the court can determ ne the debtor's interest in
property. F.R B.P. 7001(2). Nothing in this order should be

construed as preventing the debtor from seeking such relief.
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VI,

For these reasons, the court grants the notions in
part and denies the notions in part as nore particularly
described in this order.

DONE and ORDERED at Tanpa, Florida, this 17'" day of
July, 2001.

/sl C. Tinothy Corcoran, |II
C. TIMOTHY CORCORAN, |11
Uni ted States Bankruptcy Judge
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Certificate OF Service

| certify that a copy of this order was served by
United States Mail to the foll ow ng persons:

Deborah R Dol en, Debtor, 6647-6649 Renssal aer Drive,
Br adenton, Florida 334207

John D. Goldsmth, Esquire, Trenam Kenker, Scharf, Barkin,
Frye, ONeill & Mullis, P.A, Attorneys for Debtor, Post Ofice
Box 1102, Tanpa, Florida 33601-1102

M chael P. Mra, Esquire, Attorney for FTC, Federal Trade
Comm ssi on, 600 Pennsyl vania Avenue, N. W, Room 238,
Washi ngton, DC 20580

Ednund S. Whitson, 111, Esquire, Carlton, Fields, \Wrd,
Emmanuel, Smth & Cutler, P.A , Attorneys for Receiver, Post
O fice Box 3239, Tanpa, Florida 33601

Terry E. Smth, Chapter 13 Trustee, Post Ofice Box 25001,
Bradenton, Florida 34206-5001

United States Trustee, Tinberlake Annex, Suite 1200, 501 E.
Pol k Street, Tanpa, Florida 33602

Dated: July 17, 2001 By: [/s/

Deputy derk
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