
 

UNITED STATES BANKRUPTCY COURT 

MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

 

In re:  Case No. 9:12-bk-09039-FMD 

  Chapter 7 

 

Oscar and Xiomara Alonso, 

 

  Debtors. 

______________________________________/ 

 

ORDER DENYING REQUEST FOR 

CERTIFICATION OF DIRECT APPEAL 

 

THIS CASE came before the Court on the Request 

for Certification of Direct Appeal (the “Request for 

Certification”) filed by Suncoast Schools Federal 

Credit Union (“Suncoast”).
1
  The Request for 

Certification relates to Suncoast’s appeal
2
 of this 

Court’s Order Granting the Debtors’ Motion to 

Determine Secured Status of Suncoast Schools Federal 

Credit Union and to Strip Lien Effective upon 

Discharge (the “Order”).
3
  The Order granted the 

Debtors’ motion to “strip off” a wholly unsecured 

junior mortgage lien in a Chapter 7 case. 

 

The Court entered the Order in reliance on the 

Eleventh Circuit Court of Appeals’ unpublished 

decision in In re McNeal.
4
  In McNeal, the Eleventh 

Circuit held that a Chapter 7 debtor can “strip off” a 

wholly unsecured junior mortgage lien.  The McNeal 

court recognized that the United States Supreme 

Court’s decision in Dewsnup v. Timm
5
 prohibits a 

debtor in a Chapter 7 case from “stripping down” a 

partially unsecured lien to the value of the collateral.  

However, the McNeal court held, under the prior panel 

precedent rule, that because Dewsnup related to the 

“strip down” of a mortgage lien to the value of the 

underlying collateral rather than the “strip off” of a 

wholly unsecured junior lien, the Eleventh Circuit’s 

ruling in Folendore v. U.S. Small Business 

Administration,
6
 which permitted a Chapter 7 debtor to 

strip off a wholly unsecured junior lien, is the 

controlling law. 

 

Suncoast contends that the Court should not have 

followed McNeal because, due to the appellee’s 

pending petition for rehearing en banc, it is not a final 

                                                 
1 Doc. No. 55. 
2 Doc. No. 52. 
3 Doc. No. 50. 
4 477 F. App’x 562 (11th Cir. 2012). 
5 502 U.S. 410, 112 S. Ct. 773, 116 L. Ed. 2d 903 (1992). 
6 862 F.2d 1537 (11th Cir. 1989). 

order,
7
 and because, as an unpublished decision, 

McNeal is not binding precedent.
8
  Suncoast also 

argues that McNeal was wrongly decided as a matter of 

law because of the rationale espoused in Dewsnup. 

 

When Suncoast filed its Request for Certification, 

it was unclear when, if ever, the McNeal appellate 

proceeding would be finally resolved.  This uncertainty 

arose because the appellee, GMAC Mortgage, LLC 

(“GMAC”), had filed a Chapter 11 bankruptcy petition 

prior to filing its petition for rehearing en banc.
9
  On 

February 22, 2013, the McNeal court entered an order 

staying the appellate proceedings because of the 

automatic stay imposed by GMAC’s bankruptcy 

filing.
10

 On April 2, 2013, the McNeal court denied a 

motion for reconsideration of its February 22, 2013 

stay order.
11

  In its April 2, 2013 order, the McNeal 

court “le[ft] it to the [GMAC] bankruptcy court to 

decide whether the automatic stay still reaches this 

appeal and whether relief from the stay should be 

granted for this appeal.”
12

  The appeal is further 

complicated because, as the McNeal court noted in its 

April 2, 2013 order, GMAC no longer owns or services 

the lien at issue in the appeal, and the court has 

questioned whether new parties should be substituted 

into the action for GMAC.
13

 

                                                 
7 On June 1, 2012, the appellee filed a petition for rehearing 

en banc of the court’s ruling allowing its wholly unsecured 

junior mortgage lien to be stripped in a Chapter 7 case.  See 

Case No. 11-11352, pending in the United States Court of 

Appeals for the Eleventh Circuit. 
8 According to the Eleventh Circuit’s Local Rule 36-2, 

“[u]npublished opinions are not considered binding 

precedent, but they may be cited as persuasive authority.”  

See also Bonilla v. Baker Concrete Const., Inc., 487 F.3d 

1340, 1345 n.7 (11th Cir. 2007). 
9 See Eleventh Cir. Case No. 11-11352 (June 1, 2012 Notice 

of Bankruptcy and Effect of Automatic Stay) (referencing 
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Southern District of New York). 
10 See Eleventh Cir. Case No. 11-11352 (February 22, 2013 

order). 
11 See Eleventh Cir. Case No. 11-11352 (April 2, 2013 order). 
12 Id. at p. 3. 
13 On November 29, 2011, the McNeal court denied the 

appellant’s Motion for Substitution of Parties, which had 

sought to substitute the transferee and the new servicer of the 

wholly unsecured junior mortgage lien in the place of GMAC 

and the initial servicer.  The court stated that “the appeal may 

continue in the name of the original parties.”  See Eleventh 

Cir. Case No. 11-11352 (November 29, 2011 order).  But on 

September 11, 2012, the McNeal court entered an order to 

show cause as to why it should not reconsider sua sponte its 

November 29, 2011 denial of the substitution motion.  See 

Eleventh Cir. Case No. 11-11352 (September 11, 2012 

order).  Counsel for the appellant responded to the order to 

show cause, but the court never resolved the substitution 



 

  

On July 23, 2013, the McNeal appellant filed a 

second motion for reconsideration of the court’s 

February 22, 2013 stay order, attaching a “Stipulation 

and Order Pursuant to 11 U.S.C. § 362(d) Modifying 

the Automatic Stay Imposed by 11 U.S.C. § 362(a)” 

(the “Stipulation and Order”), which the GMAC 

bankruptcy court had entered earlier that same day.
14

  

In the Stipulation and Order, the GMAC bankruptcy 

court ruled that the automatic stay was modified for the 

purpose of allowing the McNeal appeal “to continue to 

a final resolution, including, but not limited to, 

publication of the Eleventh Circuit Order, substitution 

of any parties, and the resolution of any motions or 

pleadings pending before the Circuit Court.”
15

 

 

When a party files a request for certification of 

direct appeal in the bankruptcy court, the certification is 

mandatory if the bankruptcy court finds that one of the 

circumstances set forth in 28 U.S.C. § 158(d)(2)(A)(i)-

(iii) exists.
16

 The circumstances specified by the statute 

are: 

 

(i) the judgment, order, or decree involves a 

question of law as to which there is no 

controlling decision of the court of appeals for 

the circuit or of the Supreme Court of the 

United States, or involves a matter of public 

importance;  

 

(ii) the judgment, order, or decree involves a 

question of law requiring resolution of 

conflicting decisions; or 

 

(iii) an immediate appeal from the judgment, 

order, or decree may materially advance the 

progress of the case or proceeding in which the 

appeal is taken.  

 

Although the McNeal court has not yet ruled upon 

the July 23, 2013 motion for reconsideration, given that 

the automatic stay is no longer an impediment to the 

                                                                            
issue.  Instead, on February 22, 2013, the court stated in its 

stay order that it would not rule on motions or substitutions 

of parties while the stay exists.  See Eleventh Cir. Case No. 

11-11352 (February 22, 2013 order).  Thus, it appears that the 

court’s potential reconsideration of whether the new parties 

should be substituted into the appellate proceeding remains 

outstanding. 
14 See Eleventh Cir. Case No. 11-11352 (July 23, 2013 

motion for reconsideration of a panel order entered on 

February 22, 2013).  A copy of the motion for 

reconsideration, together with its attached Stipulation and 

Order from the GMAC bankruptcy court, is attached hereto 

as Exhibit “A.” 
15 See Exhibit “A,” p. 7, para.1. 
16 28 U.S.C. § 158(d)(2)(B). 

Eleventh Circuit’s consideration of the various matters 

pending on appeal, this Court finds that the 

circumstances specified in 28 U.S.C. § 158(d)(2)(A)(i)-

(iii) are not applicable. The issue of law raised in 

Suncoast’s appeal will likely be resolved by the 

Eleventh Circuit in the McNeal appeal. Accordingly, it 

is 

 

ORDERED that Suncoast’s Request for 

Certification is DENIED. 

 

DONE and ORDERED in Chambers at Tampa, 

Florida, on August 2, 2013. 

 

 

  __/s/________________________ 

Caryl E. Delano 

United States Bankruptcy Judge 

 

Attorney Luis Rivera is directed to serve a copy of this 

order on interested parties and file a proof of service 

within 3 days of entry of the order. 

 




















