UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
ORLANDO DI VI SI ON

In re )
)

PAULA LI CKMAN, ) Case No. 98-02632-6W
)
Debt or. )

)

MARI E E. HENKEL, TRUSTEE, )
)
Plaintiff, )
)

VS. ) Adversary No. 01-170
)
PAULA LI CKMAN et al . )
)
Def endant s. )

ORDER AND MEMORANDUM DECI SI ON
DENYI NG MOTI ONS FOR STAY PENDI NG APPEAL

Thi s adversary proceeding came on for hearing on
Septenber 12, 2003, of motions for stay pendi ng appeal and
supporting |l egal nmenoranda (Document Nos. 211, 212, 222, and
223) filed by Robert Dizak a/k/a Robert Daniels (“Daniels”),
Paul a Lickman (“Lickman” or “Debtor”), Gerald J. D Anmbrosio
(“D Anbrosio”), and Janes F. Wley, 11l (“Wley”)
(“Defendants”). The notions seek to stay w thout bond the
Plaintiff’s execution on the noney judgnent entered jointly
and severally against the Defendants on July 25, 2003

(Docunment No. 186) reported at Henkel v. Lickman (In re




Li ckman), 297 B.R 162, 208 (Bankr. M D. Fla. 2003)(“Sanctions
Decision”). Following the hearing the Defendants filed
addi ti onal papers in support of their notions (Docunment Nos.
224, 225, and 226). After careful consideration of the
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record, the parties’ exhibits,” and the parties’ oral

! At the hearing, the Plaintiff asked the court to take

judicial notice of exhibits relating to the Defendants’
nmotions for stay pending appeal. The court provided
additional tinme to the Defendants to file witten responses to
the Plaintiff’'s exhibits or to file supplenental exhibits for
pur poses of judicial notice. D Anbrosio and Daniels filed

| egal nenoranda with attached exhibits (Docunents Nos. 225 and
226). Wley objected to three of the Plaintiff’s exhibits
(Docunent No. 224). The court overrules Wl ey s objections.

The court may take judicial notice of “[s]pecific
facts and propositions of generalized know edge which are
capabl e of imedi ate and accurate determ nation by resort to
easily sources of indisputable accuracy.” Waver v. United
States, 298 F.2d 496, 498-99 (5'" Cir. 1962), citing MGCormck
on Evidence, Judicial Notice, § 323 at 688 (5'" ed. rev. 2003).
The parties’ exhibits fall into three categories.

The first category is docunents that were admtted
at trial and are part of the evidentiary record of this
proceeding (Plaintiff’s Exhibit Nos. 1, 2, 7, and 8,

D Anbrosio’s Exhibit Nos. 1-12). The court construes the
request for judicial notice as to this category, therefore, as
directing the court’s attention to specific parts of the
record.

The second category is docunents that were admtted
in post-trial proceedings relating to the Debtor’s and Wley's
actions taken in violation of its prelimnary injunction
(Plaintiff’s Exhibit Nos. 3, 4, 5, 6, 10, 11, 13, 14). The
court may al ways take judicial notice of its own record.

Mat son v. Strickland (In re Strickland), 230 B.R 276, 282
(Bankr. E.D. Va. 1999). The court will therefore take
judicial notice that these docunents were admtted in a post-
trial proceeding.

In that proceeding the court made wei ght and
credibility determ nations as to those docunents and assessed




argument s, menoranda of |aw, and relevant |egal authorities,
the court concludes that the notions nust be denied.

The Sancti ons Deci sion.

In its July 25, 2003, Sanctions Decision the court
found the Defendants |iable for actions taken to assert or
usurp control over property of the bankruptcy estate in
violation of the automatic stay and this court’s October 18,
1999, sanctions order. Lickman, 297 B.R at 207. In
extensive findings of fact and conclusions of |aw, supported
by a | engthy appendi x, the court found that the Defendants
sought control over a fifteen percent residuary interest in a
probate estate — including putative clains against the

executrix — that the Debtor received within 180 days of her

sanctions against the Debtor and Wley for their violations of
the court’s prelimnary injunction (*“August 19, 2002,
sanctions order”) reported at Henkel v. Lickman (In re
Li ckman), 282 B.R 709, 721 (Bankr. M D. Fla. 2002). The
district court affirmed that decision. Lickman, 297 B.R at
278. Al though no party has nade a request that the court take
judicial notice of its August 19, 2002, sanctions order and
the district court’s order affirmng, the court nmay do so of
its own volition. F.R Evid. Rule 201(c). Accordingly, the
court takes judicial notice of both orders for the limted
pur pose of recognizing the “judicial acts” taken in the order
and the subject matter of the litigation. United States v.
Jones, 29 F.3d 1549, 1553 (11'" Cir. 1994).
The third category is docunents that are not part of
the record and that are offered in support of a disputed fact
(Plaintiff’s Exhibit Nos. 9, 12, and 16, Daniels’ Exhibit Nos.
A-F). “[Il]indisputability is a prerequisite” of judicial




bankruptcy filing (“Probate Asset”). I1d. at 171. The
Def endants’ actions occurred during two tinme periods.

This court found, based upon evidence contained in
nearly 200 exhibits and testinony of six w tnesses presented
over a three day trial, that between August 1999 and Apri
2001, (“Phase 1”) Daniels, the Debtor, and D Anbrosi o waged an
unrem ttingly aggressive canpaign -- through tel ephone calls,
| etters, newspaper advertisenents, and disciplinary conplaints
made to the Florida Bar -- to dissuade the trustee from
adm ni stering the Probate Asset. 1d. at 170-77. That
canpai gn proved unsuccessful and the trustee ultimtely sold
t he Probate Asset with approval and order of the court. 1d.
at 175. D Anbrosio then filed an altered document with the
bankruptcy court in an effort to hasten the closing of the
bankruptcy case to clear the way for further litigation in
other courts. [1d. at 176.

This court concluded that Daniels, the Debtor, and
D Anbrosio violated the autonmatic stay in taking these actions
and assessed sanctions against them 1d. at 207. The court

al so concluded that Daniels, the Debtor, and D Anbrosi o acted

notice. 1d. Accordingly, the court will not take judicial
noti ce of these docunents.




in concert in violating the automatic stay and were thus
jointly and severally liable. [1d. at 198-200.

The record established in this proceedi ng al so nakes
cl ear that beginning in May 2001 and extending |ong after the
trial concluded, Daniels, the Debtor, and WIley sought to
wrest control of the Probate Asset and its proceeds fromthe
trustee and return it to the Debtor through coll ateral attacks
in other courts (“Phase I1”). I1d. at 178-186. Between My
and August 2001, Daniels, the Debtor, and Wley filed and
prosecuted litigation in the Pennsylvania state and district
courts against the trustee and her attorneys seeking to void
the trustee’s sale of the Probate Asset and to obtain nonetary
damages for allegedly fraudulent acts taken by the trustee and
her attorneys in connection with the sale. 1d. at 178-79.

This court concluded that Daniels, the Debtor, and
Wley violated the automatic stay and this court’s Cctober 18,
1999, sanctions order by taking these actions and assessed
sanctions against them [|d. at 207-08. The court further
concl uded that Daniels, the Debtor, and Wley acted in concert
in taking these actions and were therefore jointly and
severally liable. 1d. at 198-200.

Accordingly, as a result of the Defendants’ actions,

this court entered a permanent injunction enjoining Daniels,




the Debtor, and Wley from prosecuting pending coll ateral
actions or filing future collateral attacks against property
of the estate or the trustee and her counsel for their acts in
adm ni stering the Debtor’s bankruptcy estate. The court al so
i nposed significant nonetary sanctions against all Defendants
to conpensate the estate for the harmresulting fromtheir
actions. The Defendants seek a stay of enforcenent of the

j udgment . 2

Concl usi ons of Law on Motions for Stay Pendi ng Appeal .

A notion for stay pending appeal is an extraordinary
remedy and requires a substantial showi ng on the part of the

movant. In re Running, 1990 WL. 53063 (N.D. Ill.). F.RB.P

8005 provides that the movant nust first seek such relief in
t he bankruptcy court.

In determning a notion for stay pendi ng appeal, the
court mnust consider four factors. “These factors are (1)
whet her the novant has made a show ng of I|ikelihood of success
on the nerits, (2) whether the novant has made a show ng of
irreparable injury if the stay is not granted, (3) whether the
granting of the stay would substantially harmthe other

parties, and (4) whether the granting of the stay would serve

2 The Defendants do not seek to stay the permanent injunction.




the public interest.” Ruiz v. Estelle, 650 F.2d 555, 565 (11'"

Cir. 1981). See also In re Brown, 290 B.R 415, 424 (Bankr.

MD. Fla. 2003); In re Bilzerian, 264 B.R 726, 729 (MD. Fla.

2001). The movant nust show “sati sfactory evidence on al
four criteria, and the failure to satisfy one prong is fatal
to the nmotion.” Brown, 290 B.R at 424. The novant bears the
burden of persuasion by a preponderance of the evidence.

Rossi, McCreery & Assoc., Inc. v. Abbo (In re Abbo), 191 B.R

680, 682 (Bankr. N.D. Ohio 1996).

A. Li kel i hood of Success on the Merits.

A show ng that the novant has a |ikelihood of
success on the nmerits is a prerequisite to the granting of a

stay pending appeal. 1In re Perm an Producers Drilling, Inc.

263 B.R 510, 515 (WD. Tex. 2000). A “likelihood of success
is shown when the [novant] has raised ‘questions going to the
merits so serious, substantial, difficult and doubtful as to
make them a fair ground for litigation and thus for nore

deliberate inquiry.’” Colorado Public Utilities Comm v.

Yel | ow Cab Cooperative Ass’n (In re Yell ow Cab Cooperative

Ass’n), 192 B.R 555, 557 (D. Co. 1996), quoting United States

ex rel. Citizen Band Potawatom |ndian Tribe v. Enterprise

Management Consul tants, Inc., 883 F.2d 886, 889 (10'" Cir.

1989) .




The Defendants have raised eight issues on appeal
relating to the court’s entry of the noney judgnment agai nst
t hem (Docunent Nos. 209, 213, 214, and 215). These issues
are:
1. Whether the court abused its discretion by considering the
Def endants’ post-trial conduct.
2. Whether the court exceeded the issues before it in
assessi ng sanctions agai nst the Defendants for acts taken in
Phase |I.
3. VWhether the court erred in charging each of the Defendants
with the conduct of other Defendants.
4. \Whether the court erred in assessing attorney’s fees
agai nst D Anbrosi o.
5. Whether the court abused its discretion in assessing
sanctions agai nst the Defendants for litigation pending in the
Pennsyl vania district court.
6. Vet her the evidence supported the court’s assessnent of
sancti ons agai nst the Defendants.
7. VWether the trustee had standing to sue the Debtor’s

attorneys and friend.?3

8 Daniels raises this issue for the first time in

hi s post-hearing nenmorandum (Docunent No. 226).




8. Whet her Judge Corcoran’s denial of the Defendants’ notion
to disqualify was an abuse of discretion that constitutes
reversible error.

1. The Court Did Not Base Its Decision on the
Def endants’ Post-Trial Conduct.

The court’s decision contains a volum nous appendi X
that sets forth the evidentiary support on which it based its

findings of fact and conclusions of |law. Lickman, 297 B.R at

208, App. |. The appendi x contains entries of events that
occurred through May 5, 2003 -- nore than a year after the
trial concluded. 1d. The Defendants contend that in

determi ning the issues at trial the court relied upon the
Def endants’ post-trial conduct as set forth in the appendi x.
The Sanctions Decision, however, clearly identifies
t he events upon which the court determ ned the Defendants’
liability. A review of the factual findings contained in the
Sanctions Deci sion make clear that these events occurred prior
to trial. For exanple, in Section Il.A of the Sanctions
Decision, the court specifically states that Daniels, Lickman,
and Wley are liable for actions taken between August 13,
1999, and August 7, 2001. 1d. at 188-89. Again, in Section
I1.B of the decision the court determ nes that Daniels, the

Debtor, and Wley are liable for actions taken between My 24




and August 7, 2001. 1d. at 201. Thus, each of the actions
upon which the court bases its determ nation that the

Def endants violated the automatic stay and this court’s

Oct ober 18, 1999, sanctions order preceded the trial. [d. at
208. Accordingly, it is clear froma detailed review of the
factual findings contained in the Sanctions Decision that the
court did not assess sanctions for actions taken by the

Def endants after the trial concluded.

The Sanctions Decision is less clear with respect to
the events upon which the court bases its determ nation that
t he Defendants acted in concert in taking actions that
violated the automatic stay and the court’s October 18, 1999,
sanctions order between April 2001 and October 2001. In
support of its determnation that Daniels, the Debtor, and
Wley acted in concert, the court refers to “Section |.D. and
appl i cabl e acts” which arguably m ght include post-trial
conduct. 1d. at 199. The court, however, then goes on to
di scuss in detail actions that occurred before trial. 1d.

Even if the court inpermssibly relies upon events
t hat occurred post-trial in determ ning that Daniels, the
Debtor, and Wley acted in concert in violating the automatic
stay and the court’s October 18, 1999, sanctions order, it

does not rise to the | evel of a serious, substantial,

10




difficult or doubtful attack on the nmerits of the court’s
decision. Instead, it would likely be harm ess error because
t he Defendants’ post-trial actions were nerely a continuation
of a well docunented and sustained course of conduct that
occurred prior to trial and for which the court mde
conprehensive findings all as set forth in the Sanctions

Deci sion and its addendum

2. The Court Did Not Exceed the |ssues Before It in

Assessi ng Sanctions Agai nst the Defendants for Acts Taken
Duri ng Phase |I.

The court assessed sanctions in the amount of
$17,958. 18 on account of Daniels’, the Debtor’s, and
D Anbrosio’s violations of the automatic stay during Phase I.
Id. at 206. The Defendants argue that the court exceeded the
i ssues before it in considering the Defendants’ actions during
Phase |, presumably because the precipitating event that
caused the Plaintiff to file the adversary proceeding — the
Debtor’s filing of an action in the Pennsylvania district
court seeking nonetary damages agai nst the trustee and her
counsel (“Pennsylvania damages action”) — did not occur in
Phase |I.

Count Il of the Plaintiff’s conplaint, however,
clearly sought relief against Daniels, the Debtor, and

D Anbrosio for actions taken in Phase | that allegedly

11




viol ated the automatic stay. (Docunment No. 1). Count Il of
the conpl aint sought relief for the actions taken after Apri
2001 that precipitated the Plaintiff’s filing of the
conplaint. The Plaintiff’s conplaint was subsunmed in the
court’s final pretrial order and the counts conbined into one
i ssue. Lickman, 297 B.R at 182.

Even if this were not the case, the Defendants’
actions in Phase | were properly before the court. The
parties tried the issue by express or inplied consent by
putting on evidence and testinony concerning the Defendants’
actions in Phase |I. F.R B.P. 7015, incorporating by reference

F.R. Civ.P. 15(b). Borden, Inc. v. Florida East Coast Rail way

Co., 772 F.2d 750, 757 (11'" Gr. 1985)(“Wen issues not raised
by the pleadings are tried by express or inplied consent of
the parties, they shall be treated in all respects as if they
had been raised in the pleadings.”).

3. The Court Did Not Err in Charging Each of the
Def endants wi th Conduct of O her Defendants.

The court determ ned that Daniels, the Debtor, and
D Anbrosio acted in concert in violating the stay in Phase |
and that Daniels, the Debtor, and Wley acted in concert in
violating the automatic stay and this court’s COctober 18,

1999, sanctions order between April 2001 and October 2001.

12




Id. at 198-200. The Defendants argue that the court

i nproperly made these determ nations as a neans of puni shing
each of the Defendants for Daniels’ actions in placing
newspaper advertisenments seeking negative information to be
used agai nst the bankruptcy court and Judge Corcoran.

The court made findings of fact that supported its
| egal conclusion as to the comon purpose and intent that the
Def endants had in coordinating and taking individual actions
that violated the automatic stay and the court’s October 18,
1999, sanctions order. These findings are identified in the
text of the decision and nore conprehensively detailed in the
appendi x with citations to exhibits or testinony that support
the findings. 1d. at 209-278. The court’s findings of fact
are given substantial deference on appeal and are disturbed

only if clearly erroneous. Continental Securities Corp. V.

Shenendoah Nursing Honme Partnership, 188 B.R 245, 218 (WD.

Va. 1995), citing F.R B.P. 80183.

Al t hough Dani el s’ placenment of newspaper
advertisements is clearly part of the cunulative pattern that
t he Defendants’ various actions created, the decision cannot
fairly be read to support the Defendants’ theory that the
court assessed sanctions agai nst the Defendants on account of

Dani el s” placenment of newspaper advertisenments. Daniels’

13




pl acenent of newspaper advertisenments is just one of many
actions taken by the Defendants that the court concl uded
violated the automatic stay. It represented a small fraction
of the conduct that gave rise to the sanctions awarded by the
court. In fact, the court assessed sanctions in the anmount of
$17,598. 18, for Daniels’, the Debtor’s, and D Anbrosio’s
violations of the automatic stay in Phase I, of which only
$247 was attributed to attorney’s fees relating to Daniels’
pl acenent of newspaper advertisenents — at best a dem ni nus
ampunt in the context of the total sanctions inposed.
Lickman, 297 B.R at 206 and 242. No part of the $17,420. 32
in sanctions assessed for Daniels’, the Debtor’s, and Wley’'s
violations of the automatic stay and this court’s COctober 18,
1999, sanctions order that occurred between May 2001 and the
date of trial related to Daniels’ placenent of newspaper
advertisenents. 1d.

4. The Court Did Not Assess “Attorney’ s Fees”
Agai nst D Anbr osi o.

The court assessed sanctions jointly and severally
agai nst the Defendants in the amount of $43,221. 94,
representing attorney’'s fees and costs incurred by the estate
t hrough October 31, 2001, in prosecuting this adversary

proceedi ng. Lickman, 297 B.R at 207. D Anbrosio argues that

14




the court should not have assessed this sanction agai nst him
because he was the successful litigant in this action.

D Anbrosi o bases his contention that he was the successf ul
l[itigant on the fact that the court excluded himfromits
per manent injunction. D Anbrosio m sconstrues the court’s

deci si on and judgnent.

The court determned that the Plaintiff — not
D Anbrosio -- was the prevailing party in this action and
awarded costs on that basis. [|d. at 206. |In making that

award, the court correctly applies the standard for prevailing

party set forth in 10 J. Modore, More's Federal Practice, 8

54.101[ 3] at 54-157 (3d ed. 2000) as “the party in whose favor
judgnment in entered, even if that judgnment does not fully
vindicate the litigant’s position in the case.”

Mor eover, the court did not award attorney’s fees to
the Plaintiff as the prevailing party. Instead, it assessed
sanctions agai nst the Defendants — including D Arbrosio -—-
for the harmto the estate caused by their wrongful actions.
The award of $43, 221.94 was neasured by the costs incurred by
t he estate through October 31, 2001, in bringing the
Plaintiff's clains against the Defendants to trial. As set
forth in the factual findings contained in the Sanctions

Deci sion, D Anbrosio’s actions played a significant role in

15




causi ng the expenses that resulted in the sanctions inposed.
Li ckman, 297 B.R at 171-77, 193, 196, and 199.
5. The Court Did Not Abuse Its Discretion in

Assessi ng Sanctions Agai nst the Defendants for Litigation
Pending in the Pennsylvania District Court.

| ncl uded in the sanctions that the court awarded
jointly and severally against Daniels, the Debtor, and W ey,
for violations of the automatic stay and this court’s CQOctober
18, 1999, sanctions order, was $12,798.12, representing
attorney’s fees and costs incurred by the estate relating to
t he Pennsyl vani a damages action.® Lickman, 297 B.R at 206 and
245. The Defendants argue that the court abused its
di scretion by assessing these sanctions agai nst the Defendants
for litigation pending in the Pennsylvania district court.
Al t hough the Defendants did not el aborate on this issue at the
hearing or in their papers, their argument appears to be that
t he Pennsylvania district court had jurisdiction of that
action and was the appropriate venue to determ ne attorney’s

fees, if appropriate.

4 This amount was included in the total sanctions

amount of $17,420. 32 assessed agai nst Daniels, the Debtor, and
Wley for violations of the automatic stay taken between My
2001 and October 2001. 1d. at 206. This anopunt was al so
included in the total sanctions amount of $17,173.32 assessed
agai nst Daniels, the Debtor, and Wley for violations of the
court’s Cctober 18, 1999, sanctions order between May 2001 and
Oct ober 2001.

16




The Defendants’ argunent fails to recognize that the
court found that the Debtor’'s filing of the Pennsylvani a
damages action violated the automatic stay and the Barton
doctrine® and was therefore void. 1d. at 192-3 and 207. Thus,
t he Pennsylvania district court has no jurisdiction to
determ ne attorney’s fees on behalf of the trustee and her

counsel. In re Benal cazar, 283 B.R 514, 521 (Bankr. N.D.

I11. 2002)(the automatic stay places “jurisdiction in the
bankruptcy court over all matters subject to the automatic
stay, both withdrawing the jurisdiction of other tribunals
until relief fromthe stay is obtained and rendering orders
obtained in violation of the stay void.”).

In addition, as noted above, the court did not award
attorney’s fees to the Plaintiff. It assessed sanctions

agai nst the Defendants for their violations of the automatic

stay. “The bankruptcy court has exclusive jurisdiction to
i npose sanctions for violation[s] of the automatic stay.” 1d.
at 521-23.

6. The Evidence Supports the Court’s Assessnent of
Sancti ons Agai nst the Defendants.

The court made findings of fact that supported its

assessnent of sanctions against the Defendants. Lickman, 297

17




B.R at 187, fn. 26. These findings are identified in the
text of the Sanctions Decision and nore conprehensively
detailed in the appendix with citations to exhibits or
testi nony that support the findings. 1d. at 209, App. 1.
D Anbrosio and Wley contend that the court’s findings fail to
support its sanctions agai nst them

D Anbrosi o argues that the court made no findings
that he had filed frivolous pleadings with the court. In
support of his argunent that such findings are necessary, he

cites Schwartz v. Mllon Air, Inc, 341 F.3d 1220, 1228 (11'"

Cir. 2003), a recent case in which the court of appeals
reversed an award of sanctions assessed pursuant to 28 U S.C.
§ 1927. The court found that “unusual international
circunmstances” mtigated the attorney’ s actions in filing a
fraudulent lawsuit. 1d. Schwartz is inapposite for several
reasons. First, it concerns a 28 U S.C. § 1927 claimfor
vexatious litigation, a claimwhich is not at issue here.

Li ckman, 297 at 187, fn. 26. Second, the case presents a
narrow exception, on facts that are distinct fromthe
circunstances of this case, to an attorney’s duty to make
reasonable inquiry into the clainms that he or she files in

court.

® Barton v. Barbour, 104 U.S. 126 (1881).
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In addition, the court did not need to find that
D Anbrosio’s papers were frivol ous because the actions for
whi ch he, Daniels, and the Debtor were sanctioned were
external to the bankruptcy case. 1d. The court did find,
however, that D Anbrosi o know ngly and purposely filed a
fraudul ent paper with the bankruptcy court in support of its
determ nation that D Anbrosi o shared a unity of purpose and
acted in concert with Daniels and the Debtor to act in
violation of the automatic stay. 1d. at 199.

Wl ey argues that the court made no findings that he
acted with intent, reckless disregard, or malice. To the
contrary, the court made findings that Wley acted with intent
and reckless disregard in violating the automatic stay. 1d.
at 190. Simlarly, the court determ ned that Wl ey acted
intentionally, willfully, and in bad faith in violating this
court’s October 18, 1999, sanctions order. [|d. at 202.
Finally, the court found that Wley acted for an inproper
pur pose and in reckless disregard of his ethical obligations
inits determ nation that Wley shared a unity of purpose and
intent with Daniels and the Debtor and acted in concert with
themin violating the automatic stay and this court’s COctober
18, 1999, sanctions order. Lickman, 297 B.R at 200. The

court’s findings of fact are given substantial deference on
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appeal and are disturbed only if clearly erroneous.

Continental Securities Corp., 188 B.R at 218.

7. The Trustee has Standing to Sue the Debtor’s
Attorneys and Fri end.

Dani el s asserts that the court erred in entering
j udgnment agai nst the Defendants because the trustee | acked

standing to sue. He cites Shearson Lehman Hutton, Inc. v.

Wagoner, 944 F.2d 114, 117 (2" Cir. 1991) in support of his
argunment. I n Wagoner, the court held that the trustee did not
have standing to pursue clains that belonged to creditors
rather than to the bankruptcy estate. Id.

Contrary to Daniels’ argunent, the clains in this
action are not creditors’ clains but are instead clains that
belong to the estate. Section 323 of the Bankruptcy Code
provides that the trustee is the representative of the estate
and has the capacity to sue. Chapter 7 trustees, as
representatives of the estate, routinely sue third parties for
violations of the stay when their actions jeopardize or
attenpt to assert control over property of the estate.

Li ckman, 297 B.R. at 194 (collecting cases). The trustee, as
representative of the estate, has standing to bring these
claims against third parties — including the Debtor’s

attorneys and friend -- to protect property of the estate.
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8. Judge Corcoran’s Denial of the Defendants’
Motions to Disqualify Was Not an Abuse of Discretion.

Judge Corcoran entered four orders denying notions
by the Defendants seeking his disqualification on account of

bi as reported at Henkel v. Lickman (In re Lickman), 288 B.R

151, 154 (Bankr. M D. Fla. 2002). In their |ater notions,
t he Defendants contended that Lynn Concannon’s appearance in
this case established bias that necessitated the judge’'s
di squalification. Lynn Concannon is nanmed as a party by the
Debtor in the Pennsylvania damges action and represents the
trustee in this action. She was enployed as Judge Corcoran’s
| aw clerk nore than el even years ago. Judge Corcoran found no
basis for disqualification because Lynn Concannon’s enpl oynent
as his law clerk occurred |long before the Debtor filed her
bankruptcy case. |d.

Lickman and Wl ey raised the court’s bias as an
issue in their appeal of this court’s August 19, 2002,
sanctions order. Lickman, 297 B.R at 277. The district
court affirmed the bankruptcy court’s order and specifically
found that the Defendants’ allegations of bias were wthout
merit. |d. at 278. \Were the nerits of the court’s decision
on any issue have been eval uated by another court, the novant

seeking stay nust “make a stronger threshold show ng of
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i kel i hood of success to neet his burden.” |In re Forty-E ght

| nsul ations, Inc., 115 F.3d 1294, 1301 (7'" Gir. 1997).

Accordingly, the Defendants have failed to carry
t heir burden of persuasion to show a |ikelihood of success on
the nerits on any of the issues that the Defendants have
raised in their appeal of this court’s Sanctions Deci sion.

B. Irreparable Harm

The second factor that the nmovants bear the burden
on is that they will suffer irreparable harmif a stay is not
granted. The irreparable harm nmust be “neither renote nor

specul ative, but actual and immnent.” |In re Dunes Hote

Associ ates, 1997 WL. 33344279 *4 (Bankr. D.S.C. 1997), citing

Dan River, Inc. v. lcahn, 701 F.3d 278, 284 (4'" Cir. 1983).

“Mere injuries, however substantial, in terms of nobney, tine,
and energy necessarily expended in the absence of a stay, are

not enough.” Cunni ngham v. Adans, 808 F.2d 815, 821 (11'" Gr.

1987). For exanple, the court in Abbo, 191 B.R at 684,
denied a notion for stay pendi ng appeal finding that the
nonetary harm that the Debtor would suffer if plaintiff were
to enforce its judgnment was insufficient to establish
i rreparabl e harm

Simlarly, the Defendants here point only to the

nmonetary harmthat they will suffer if the Plaintiff executes
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on her judgnment during the pendency of the appeal. The record
is therefore devoid of facts that support the Defendants’
contention that they will be irreparably harnmed if a stay is
not granted. Accordingly, the Defendants have failed to carry
their burden of persuasion as to this factor.

C. Harmto Appellee.

This factor is the other side of the coin to
irreparable harm The court nust nmeasure the harmto the non-
movant, here the Plaintiff, and bal ance the harminuring to

all parties. In Arvay v. Hyman (Bob Ham | ton Real Estate),

164 B.R. 703, 705 (Bankr. M D. Fla. 1994), the court denied
the appellants’ notion for stay pendi ng appeal finding that
the granting of a stay would unduly delay adm nistration of

t he bankruptcy estate. Likewise, in Bilzerian, 264 B.R at
735, the court found that a stay pending appeal would harmthe
appel | ee by inpedi ng ongoing collection efforts.

Contrary to the Defendants’ assurance, the Plaintiff
in this case will suffer simlar harmif the court were to
grant a stay pending appeal. The Plaintiff’s collection
efforts would be halted and adm ni stration of the bankruptcy
case concomtantly affected. Accordingly, the Defendants have
failed to carry their burden of persuasion as to this factor.

D. Public Policy.
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To establish this factor the novant nmust show that a
stay would further the public interest. Brown, 290 B.R at
424. The Defendants contend that a stay pendi ng appeal would
vindicate the public interest in having unfettered access to
the courts. The Defendants’ contention rests on a tenuous
basi s that cannot support it. First, this court has rejected
t he Defendants’ argunment that they can bring clains against
the trustee and property of the estate in foreign courts. The
district court has affirmed the court’s decision. Lickman,
297 at B.R 278. Second, even if the court was to accept the
Def endants’ position (which it does not), a stay pending
appeal would bring the Defendants no closer to the
Pennsyl vani a courts than they are now because both the
bankruptcy and district courts have issued injunctions
enjoining certain of the Defendants from proceeding in foreign
courts. 297 B.R at 208 and 277-78.

On the other hand, there is a “great public policy
in ensuring that this bankruptcy case continue to an orderly,
efficient resolution to maximze and preserve the estate’s

assets.” In re Bankruptcy Appeal of Allegheny Health,

Educati on and Research Foundation, 252 B.R 309, 331 (WD. Pa.

1999). Accordingly, the Defendants have not carried their

burden of persuasion as to this factor.
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Concl usi on.

For the reasons stated above the Defendants’ notions
for stay pendi ng appeal w thout bond are denied. However, if
a Defendant wi shes to stay the execution of the Plaintiff’'s
judgnent, a Defendant nmay post a supersedeas bond in the
amount of the total judgnent against that Defendant plus 20
percent to cover interest and costs. Because the Defendants
are jointly and severally liable on the judgnment each
Def endant nust post his own bond. Accordingly, it is

ORDERED that the nmotions for stay pending appeal are
deni ed wi thout prejudice to the Defendants’ posting a
super sedeas bond.

DONE and ORDERED at Tanpa, Florida, this 25th day of
Novenber, 2003.

/sl Mchael G WIIianson

M CHAEL G. W LLI AMSON
Uni ted States Bankruptcy Judge
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Conf or med copies to:

Lynnea Concannon, Esquire, and Sean D. Concannon, Esquire,
Attorneys for Plaintiff, Post O fice Box 533987, Ol ando,
Florida 32853

Marie E. Henkel, Chapter 7 Trustee, 3560 S. Magnolia Avenue,
Orlando, Florida 32806

Paul a Li ckman, Defendant, 2832 Lawt herwood Pl ace, Dall as,
Texas 75214

CGerald J. D Anbrosio, Esquire, Attorney for Defendant, Post
Office Box 759, Boca Raton, Florida 33429

James F. Wley, Ill, Esquire, 100 S. Broad Street, Suite 2121
Phi | adel phi a, Pennsylvania 19110

Robert Di zak, 821 Lakesi de Boul evard, Boca Raton, Florida
33434

Robert Daniels, Post O fice Box 811136, Boca Raton, Florida
33481
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