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PRELI M NARY | NJUNCTI| ON

This Court has inherent authority to enjoin vexatious
litigation by litigants who have settled on a course of conduct
involving the repetitive filing of duplicative |egal papers
rearguing a position rejected a nultitude of tinmes by nunerous
trial and appellate courts, where such |itigation causes needl ess
expense to other parties, where the litigants have no objective,
good-faith expectation of prevailing, and where the nultiple
filings place an unnecessary burden on the courts. Ray v. Lowder
Order Granting Injunctive Relief and Directing the Entry of

Judgnent, Case No. 5:02-cv-316-0c-10GRJ (M D. Fla. Sept. 18,




2003) (W Terrell Hodges, D.J., adopting Report and Recommendati on
reported at Ray v. Lowder, 2003 WL 22384806 (M D. Fla. Aug. 29,
2003) (Jones, Mag. J.) (citing, inter alia, In re Martin-Trigona,
737 F.2d 1254, 1262 (2" Cir. 1984)(“Martin-Trigona”)). The

hi story of the litigation involving the plaintiffs and

def endants, principally Mercantile Bank f/k/a Central Bank of
Tanpa (“Bank”), and the debtor, T. June Dicks (“Dicks”), falls
squarely within the type of conduct that Martin-Trigona

I njunctions are designed to prevent. Accordingly, the Court wll
enter a prelimnary injunction directed against each of these
def endants enjoining them from continuing this course of conduct
subject to the ternms and for the reasons set forth bel ow

Procedural History

This case cane on for hearing on February 20, 2004, on the
Bank’s and chapter 7 trustee’s (“Trustee”) notion to enjoin pro
se vexatious filings filed in the chapter 7 case (Doc. No. 296)
and notion for prelimnary injunction filed in this adversary
proceedi ng (Doc. No. 2)(collectively, the “Injunction Mtion”).
The Bank holds a judgment entered in the Circuit Court for
Hi | | sborough County, Florida, on April 29, 1993, against D cks in
t he anmobunt of $607,526. 30 inclusive of interest through the date
of the petition comencing this case (“Judgnent”).

The Injunction Mtion is directed agai nst Dicks; her

husband, Donal d Di cks (“Donald Dicks”); her daughter, Cheryl




Di cks-Clark (“Dicks-Clark”); and her brother, Thomas P. Lypka
(“Lypka”).' Dicks-Clark and Lypka are parties to adversary
proceedi ngs that were brought and litigated in this Court by the
Trustee, resulting in adverse judgnments being entered agai nst
them 2

For purposes of the Court’s determ nation of the Injunction
Motion, the Court considers the record to include all of the
exhibits that were also considered at the trial that took place
in this Court in connection with adversary proceedi ng nunber 00-
224 that was filed by Dicks at the beginning of this case. In
t he adversary proceedi ng, Dicks challenged the validity of the
Judgnent. This Court entered judgnment against Dicks in the
adversary, finding that the Judgnent nust be afforded full faith
and credit by this Court under the authority of the Full Faith

and Credit Act® and under the Rooker-Fel dman Doctrine.? In

1 Service of the Injunction Mtion and the notice of hearing on the Injunction
Motion was properly effected on the defendants in conpliance with Fed. R
Bankr. Proc. 7004(b)(1) by mailing copies to themat the residential

addresses they have used throughout this case--which in Dicks case is also
the address shown in the petition. See Fed. R Bankr. Proc. 7004(b)(9).

2 Adv. Pro. 01-466 and Adv. Pro. 01-467. The adversary proceedi ngs were
brought under 11 U.S.C. § 547 (preferential transfers) and resulted in
monet ary judgnents being entered agai nst both Dicks-C ark and Lypka.

328 U.S.C. § 1738. Under this statute, “.judicial proceedings.shall have the
same full faith and credit in every court within the United States..as they
have by law or usage in the courts of such State.from which they are taken
This statute commands that a federal court nust accord a state court judgnent
the sane preclusive effect it would be accorded by the rendering state.” In
re Keene, 135 B.R 162 (Bankr. S.D. Fla. 1991) citing Marrese v. American
Acadeny of Orthopaedi c Surgeons, 470 U. S. 373 (1985). More's Federa

Practice (“More’'s”) 8 133.30[1] at 133-20 (2003). The Eleventh Circuit in In
re St. Laurent, 991 F.2d 672, 676 (11th Cr. 1993), has expressly stated
that, “If the prior judgment was rendered by a state court, then the
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addition, this Court will consider as part of the record all of
t he various papers that Dicks has filed with this Court over the
many nonths, in fact years, that this case has proceeded.

The Court will also consider as part of the record all of
the state court-generated papers, judgnents, and orders that
have been entered by a nunmber of other courts that have dealt
wth these matters from 1993 when the Judgnent was first
entered, to nost recently, the Order Denying Mdtion To Vacate
entered January 20, 2004, by the Honorable Vivian C. Mye,
Circuit Judge for Hillsborough County, Florida, in which she

di sposed of Dicks' npst recent attack on the validity of the

collateral estoppel |aw of the state nust be applied to determ ne the
judgment’s preclusive effect.” See also In re Itzler, 247 B.R 546, 548
(Bankr. S.D. Fla. 2000). Thus, the first question a federal court nust
address in determ ning whether relitigation is appropriate is whether the
clai mwoul d be precluded under state preclusion law. More's § 133.30[2] at
133-22 (citing Allen v. MCurry, 449 U. S. 90, 96 (1980)). The statute
requires all federal courts to give preclusive effect to state court
judgnments whenever the courts of the state in which the judgnments were
rendered would do so. Pelletier v. Zeifel, 921 F.2d 1465, 1501 (11th Cr
1991) (citing Allen v. MCurry, 449 U S. 90, 96, 101 (1980)).

4 The Rooker-Fel dman Doctrine is a judge-made doctrine establishing the
principle that the | ower federal courts have no jurisdiction to review state
court judgments. Moore’'s § 133.30[3][a] at 133-23. It derives fromtwo U. S.
Suprene Court cases -- Rooker v. Fidelity Trust, 263 U S. 413 (1923) and
District of Colunbia Court of Appeals v. Feldman, 460 U.S. 462 (1983). The
doctrine is prenmised on both prudential and statutory grounds. The prudenti al
rationale for the doctrine is the preservation of system consistency. The
statutory grounds are: (1) 28 U.S.C. § 1257, which gives the U S. Suprene
Court exclusive federal jurisdiction to review state court judgments, and (2)
28 U.S.C. 88 1331 and 1334, which define the jurisdiction of the federa
district courts as original, not appellate. Rooker-Fel dman, unlike clains or
i ssue preclusion, is jurisdictional, not waivable, and can be raised sua
sponte by the court. “Because a federal court is powerless to act beyond its
statutory grant of subject matter jurisdiction, a court nmust zealously insure
that jurisdiction exists over a case, and should itself raise the question of
subject matter jurisdiction at any point in the litigation where a doubt
about the jurisdiction arises.” Smith v. GTE Corp., 236 F.3d 1292, 1299 (11"
Cir. 2001).




Judgnent. All of these papers are matters of public record and
have been either introduced in evidence in this Court or are
attached to the filings that have been nmade in this Court by the
Bank, Trustee, or Dicks.

Debt or’ s Repeated Contention that the Judgnent is Void

In a nultitude of papers filed in this Court and others,
Di cks takes the position that the Judgnent is “void ab initio”
because it was entered in violation of her due process notice
rights. The procedural history relevant to this claimis as
foll ows:

On April 29, 1993, the Honorable Guy W Spicola, Circuit
Judge for Hillsborough County, entered an order finding that
Dicks had willfully failed to appear for a pre-trial conference
with respect to a proceeding to determ ne the deficiency
judgment in connection with a foreclosure judgnment that had
previ ously been entered agai nst her. The Judgnment was thereupon
entered against her. A nmotion for rehearing filed by Dicks was
al so deni ed because she failed to appear at the rehearing. No
appeal was filed by Dicks with respect to the Judgnent.

In the years that followed, the Bank undertook coll ection
efforts. In 1997, as part of this process, the Bank
donesticated the Judgnent in the State of Georgia where Dicks
currently resides. 1In addition to donesticating the judgnment in

Georgia, the Georgia court entered a second judgnment agai nst




Di cks for sanctions, finding that Dicks “displayed a | ack of
candor in post-judgnent discovery proceedi ngs.” Order of
February 5, 1997, by the Honorable Robert E. Flournoy, Jr.,
Superior Court Judge, Cobb County, Georgia, Case No. 93-1-8778-
22.

The Bank al so conmenced proceedi ngs suppl enentary in Monroe
County, Florida, in order to |levy and execute against certain
real property owned by Dicks. That court entered a third
j udgnent agai nst Dicks as well as her husband, Donald D cks, for
sanctions based on the Special Master’s findings that their
conduct in the proceeding had been “intentionally evasive and
contumaci ous” and that the proceedings in Mnroe County had
“been expanded unnecessarily by the conduct of both.”>

In 1999, Dicks attenpted to set aside the Judgnment in the
court of its rendition--the Circuit Court for Hillsborough
County, Florida.® On August 11, 1999, a hearing was held before
t he Honor abl e Manuel Menendez, Jr., Circuit Judge, on Dicks’
notion to set aside the Judgnent. As she has before this Court
on numnerous occasions, Dicks argued that that the Judgnment was
entered agai nst her wi thout proper notice. In pertinent part,

Judge Menendez found that Dicks “did receive proper notice of

® Case No. 97-681-CA-40, filed in Monroe County, Florida.

® Case No. 91-11635, filed in Hillsborough County, Florida
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the hearing” and her contention was without merit.’ Accordingly,
Di cks’ mption to set aside the default judgment was denied.?
Shortly thereafter, having been unsuccessful in either
thwarting the Bank’s collection efforts or in having the
Judgnent set aside, Dicks filed a bankruptcy petition in this
Court on February 24, 2000. Soon after the filing of her
bankruptcy petition, Dicks filed a separate adversary proceeding
in this Court against the Bank seeking, inter alia, a
determ nation of the validity of the Bank’s Judgnent. As
di scussed above, this Court entered judgnment against Dicks in
t he adversary proceeding, finding that the Bank’ s Judgnent nust
be afforded full faith and credit by this Court under the
authority of both the Full Faith and Credit Act® and the Rooker-
Fel dman Doctrine. ! Notwi thstanding this Court’s decision in the
adversary proceeding, Dicks and her fam |y nmenbers (D cks-dark
and Lypka were named defendants in actions in which judgnents
were entered against them continued to raise these issues at

every turn even after the adverse judgnments.

" Dicks al so argued before Judge Menendez that the Judgnment should be set
asi de because a fraud on the court had been commtted by the Bank when it
obt ai ned the Judgnent. Judge Menendez also rejected this contention.

8 She appeal ed that decision but that appeal was ultimately disnissed for
failure to prosecute.

% Supra, fn. 3.

0 supra, fn. 4.




VWhile not a large case in terns of assets nor particularly
conplex in ternms of issues, this case nevertheless is the ol dest
pendi ng case before this judge with over 300 court filings to
date over a four-year period. The mpjority of these filings by
Dicks, as well as the filings of her brother, Lypka, raise the
voi dness of the Bank's Judgnent. This issue has been raised
repeatedly in this and other courts, and at every turn these
i dentical attacks on the Judgnent have been unsuccessful. In the
| ast seven nonths al one, this argunent has generated over 30
contested matters or appeals by Dicks, Lypka, or other famly
menbers, none of which has been successful and all of which have
requi red a needl ess expenditure of tine by the parties that were
brought in and their attorneys. The court systens in the States
of Florida and Georgia, in Canada, and recently in the State of
California are also involved. 1In the federal system they have
litigated at all levels, including the bankruptcy court,
district court, and the Eleventh Circuit. There are no new or
novel theories being expressed in these filings -- they sinmply
repeat an old argunent.

In addition, the Debtor and her famly nenbers nmay hold the
di stinction of having filed appeals before all but one of the
district judges of this district who serve as the first |evel of

appel l ate judges for appeals fromthis Court. None of the




appeals by Dicks to the District Court or the Eleventh Circuit
has been successful .

Most recently, Dicks returned to the Circuit Court for
Hi | | sborough County and again chall enged the validity of the
Bank’ s Judgnment through yet another filing arguing the voidness
of the Bank’s Judgnent. Once again, at a hearing held on January
9, 2004, Circuit Judge Vivian C. Maye had before her the

argunment that the Bank’s Judgnent was “void ab initio.” Judge
Maye denied Dicks’ motion finding that the “specific or
substantially related and simlar issues raised ...by Defendant
Di cks regarding all eged voidness of the April 29, 1993 Default
Fi nal Judgnment by Judge Spicola are res judicata and were
consi dered by and rul ed upon by Judge Menendez in his Septenber
16, 1999 Order ...and which Ms. Dicks appeal ed, but which appea
was di sm ssed for |ack of prosecution ..” Judge Maye furt her

1]

found that Dicks’ contentions concerning the Judgnent “are
wi thout merit and that the default was entered follow ng the

striking of her pleadings by Judge Spicola due to willful

1 See, e.g., Order Disnissing Appeal (Doc. No. 9 in Appeal No. 03-16183) (11'M
Cir.); Oder Affirm ng Oder by Bankruptcy Judge (Doc. No. 49 in Adv. Pro.

No. 01-467) (Judge Kovachevich); Order Denying Mdtion for Leave to Appeal
(Doc. No. 87 in Adv. Pro. No. 01-467)(Judge Merryday); Order Dism ssing
Appeal (Doc. No. 320 in the main bankruptcy case) (Judge Bucklew); Order
Denying Motion for Leave to Appeal (Doc. No. 260 in the main case)(Judge
Lazarra); Order Dismssing Appeal (Doc. No. 308 in the main case)(Judge
Moody) .




failure to attend a properly noticed pre-trial hearing or
hearing on her own Motion for Re-Hearing.”

| nportantly, Judge Maye specifically rejected Dicks’
argunment that the Judgnent was void ab initio for |ack of
jurisdiction or due process. Furthernore, Judge Maye concl uded
that Dicks’ 1999 chall enge to the Judgnment before Judge Menendez
was also “fully litigated” by Dicks and resulted in an adverse
decision to her. Judge Maye found no nerit in Dicks’ contention
t hat Judge Menendez | acked either the jurisdiction or the |egal
authority to find as he did. As succinctly stated by Judge Mye,
Judge Menendez made his findings and rulings in 1999 and those
findi ngs and concl usi ons “becanme final and binding on all of
those matters, including the issues which Ms. Dicks again
continues to raise today.”

Legal Basis for Injunctive Relief

As Judge Jones discusses in the case of Ray v. Lowder, when
dealing with a typical request for injunctive relief, the
tradi tional standards apply--the noving party has the burden of
proving four elenments, that: 1) the novant will succeed on the
nmerits of the case, (2) a substantial threat exists that the
novant will suffer irreparable injury if the injunction is not
granted, (3) the threatened injury to the novant outwei ghs the
t hreatened harmthe injunction my cause the opposing party, and

(4) granting the injunction will not disserve the public
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interest. Ray v. Lowder, 2003 WL 22384806 at *2 (citing Warren
Publ'g., Inc. v. Mcrodos Data Corp., 115 F.3d 1509, 1516 (11lth
Cir. 1997)).

However, the courts dealing with the traditional standards
in the context of an injunction prohibiting continued vexatious
litigation have adopted standards nore suitable to the
ci rcunst ances presented by such litigation. Id. (citing In re
Martin-Trigona, 737 F.2d 1254, 1262 (2d Cir. 1984)). In neking
the determ nation whether the litigant's conduct is sufficient
to justify the entry of what is referred to as a Martin-Trigona
I njunction to stop conti nued vexatious litigation by persons
with a history of such litigation and those acting “at the
behest of or in concert” with the primry object of the
injunction, it is sufficient to show a history of litigation
entailing vexation, harassnment, and needl ess burden on the
courts and their supporting personnel. Martin-Trigona v. Shaw,
986 F.2d 1384, 1387 (11th Cir. 1993)(enjoining nother of
respondent Martin-Trigona).

In order to support a Marting-Trigona injunction, the
movant must show. (1) the litigant's history of litigation and
in particular whether it entail ed vexatious, harassing or
duplicative lawsuits, (2) the litigant's notive in pursuing the
litigation, e.g., does the litigant have an objective, good-

faith expectation of prevailing, (3) whether the litigant is
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represented by counsel, (4) whether the litigant has caused
needl ess expense to other parties or has posed an unnecessary
burden on the courts and their personnel, and (5) whether other
sanctions woul d be adequate to protect the courts and ot her
parties. Ray v. Lowder, supra at *2 (citing Safir v. United
States Lines, Inc., 792 F.2d 19, 24 (2" Cir. 1986), cert.
denied, 479 U.S. 1099 (1987)). See also In re Busby, 1998 U S.
District Lexis 16674; and Riccard v. Prudential, 307 F.3d 1277
(11'" Cir. 2002)(El eventh Circuit upheld a Martin-Trigona order
I ssued by Judge Gregory Presnell, another judge of the D strict
Court for the Mddle District of Florida); In re America West
Airlines, 240 B.R 34, aff'd 217 F.3d 1161 (9'" Cir. 2000).

I n applying these standards, it is clear for purposes of
this prelimnary injunction that Dicks and her relatives--to the
extent that they echo these very sane argunents in attacking the
Judgnent - - have engaged in and are engaged in vexatious
litigation. This places a needl ess burden on the courts and the
courts' personnel, to include its judges at both the trial and
appel late levels. There is a long history of simlar vexatious,
harassi ng, and duplicative attacks on the validity of the
Judgrment notivated by Dicks' desire not to pay a judgnent that,
for reasons that have no legal validity, she believes should not

be enforced.
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The Court finds as a matter of |law that Dicks refusal to
accept what the |law provides is not a good-faith notive nor does
It give grounds to a good-faith expectation of prevailing. The
i ssue of the voidness of the Judgnent was determ ned by Judge
Menendez in 1999 and again nost recently in 2004 by Judge Maye.
Their decisions are binding on this Court. The law is clear that
“"The principles of res judicata apply to questi ons of
jurisdiction as well as to other issues,’” as well as to

jurisdiction of the subject matter as of the parties.” Treinies
v. Sunshine Mning Co., 308 U S. 66, 77 (1940)(quoting Anerican
Surety Co. v. Baldwin, 287 U S. 156, 166 (1932)). After a court
has deci ded the question of the jurisdiction over the parties as
a contested issue, the court in which the plea of res judicata
is made has not the power to inquire again into that
jurisdictional fact. Stoll v. CGottlieb, 305 U.S. 165, 172
(1982). As stated by the United States Suprene Court, “After a
party has his day in court, with opportunity to present his
evidence and his view of the law, a collateral attack upon the
decision as to jurisdiction there rendered nerely retries the

I ssue previously determ ned. There is no reason to expect that
the second decision will be nore satisfactory than the first.”
I d. (enphasis added).

While Dicks is not currently represented by counsel, she

has had three law firnms represent her in this case alone. None
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of these law firnms has nmade the argunents to the extrenme that
she has made and continues to make today. These arguments have
only grown since she term nated the representation of her | ast
counsel .

The Court has previously adnoni shed Di cks not to continue
this repetitive and vexatious course of conduct. The Court has
instructed her that if it did continue, injunctive relief would
be considered along with other appropriate relief including the
possibility of sanctions. As this Court has also previously
noted on the record in open court, Dicks has been given nore
latitude -- by a “nultiple of ten” -- than would be given to any
| awyer. Transcript of May 8, 2003 hearing, at 60. This Court
has been extrenely deferential to Dicks’ pro se status.
However, the pro se status is not a license to engage in
harassi ng and vexatious litigation that this record reflects nay
be endl ess in duration. This Court can only conclude these
filings will not stop until a court enters an order requiring it
to stop. No nunber of denials of notions, appeals, affirnmances
of this Court, or dism ssals of appeals have appeared to
di ssuade Di cks or her famly and co-defendants fromthis course
of conduct.

This course of conduct continues through her brother's
recent filing of a suit in the Northern District of California

nam ng everyone involved in the case, including this Judge, as a
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def endant. That case is pending before another judge and wi ||
be dealt with by that judge and is excepted fromthe scope of
this prelimnary injunction.

Accordingly, the Court considers it to be well withinits
di scretion to enjoin Dicks and her co-defendants fromtaki ng any
further action to attack the validity of the Judgnment, with the
exception that matters that are pending before other judges or
appeals fromthis court or other judges' rulings that nmay result
from adverse rulings by those other judges will not be enjoined.
Accordingly, the district court litigation in California wll
not fall within this injunction unless that matter is dism ssed.
Additionally, the state court appeal from Judge Maye's deci sion
will not fall within this injunction until it is resolved.
However, no stay of Judge Maye’'s order having been obtained, the
order remains in force and will be afforded full faith and
credit by this Court.

The Court also concludes that under the special
circumst ances of a case of this nature no bond is necessary or
required.

Accordingly, for those reasons, it is

ORDERED

1. Any filing or subm ssion by Dicks, Donald Dicks,
Di cks-Cl ark, Lypka, or their agents or attorneys which in any

manner rely upon a continued challenge to the validity of the
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Judgnent are enjoined and prohi bited without an initial
subm ssion of any such proposed filing to this Court for review,
subject to the follow ng exceptions:

a. This injunction shall not extend to the existing
district court action in California and Di cks’ appeal of Judge
Maye’ s order

b. Nothing in this order shall be construed as
denyi ng access, for appellate purposes, to Dicks, Donald D cks,
Di cks-Cl ark, Lypka, or their agents or attorneys, to the United
States District Courts and the United States Courts of Appeals,
w t hout prejudice to the Bank or Trustee to seek a sim|lar
i njunction in such courts. *?

2. The Court will review such subm ssions in chanbers
and, if appropriate, enter an order either denying the request,
granting it, or scheduling the matter for hearing, depending on
the circunstances and the Court's conclusions. |If this Court
permits a filing in a state court action, the Court shall also
determ ne whether a copy of this Prelimnary Injunction should

be filed in that acti on.

12 see Martin-Trigona v. Lavien, 737 F.2d at 1264 in which the Second Circuit,
sua sponte, issued an order requiring Martin-Trigona to show cause why a
simlar injunction should not be entered as to filings in the appellate court
“[b]lecause resort to appellate procedures carries with it the sane vexatious
and harassi ng consequences as proceedings in trial courts and thereby results
in a simlar inmpairment of the adm nistration of justice..”
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3. The Clerk shall file a copy of this Prelimnary

Injunction in the main case as well as the adversary proceedi ng.

CC.

DONE AND ORDERED at Tanpa, Florida, on March 16, 2004.

/sl Mchael G WIIlianson
M CHAEL G. W LLI AMSON
United States Bankruptcy Judge

Assistant U. S. Trustee, 501 E. Polk Street, Suite 1200,
Tanpa, FL 33602

Debt or / Def endant : T. June Dicks, 221 Arnold Avenue NE,
Marietta, GA 30066

Def endant Donald Dicks: 221 Arnold Avenue NE, Marietta, GA
30066

Def endant Cheryl Dicks-Clark: 2536 Zacary Wbods Drive,
Marietta, GA 30046

Def endant Thomas P. Lypka: 3491 Lei gh Avenue, San Jose, CA
95124

Susan K. Wodard, Trustee: Post O fice Box 7828, St.
Pet ersburg, FL 33734-7828

Attorney for Trustee: Curran K. Porto, Esqg., Curran K
Porto, P.A., 1011 N. Arnenia Avenue, Tanpa, FL 33607
Attorney for Mercantile Bank: Peter R Wisz, Esq., Wisz &
Associ ates, Five Concourse Parkway, Suite 1240, Atlanta, GA
30328
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