UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re:
Chapter 13
John White Maurer, Jr., Case No. 00-11426-8WB
Hei di Wahl Maurer,
Debt or s.
/

M chael D. Maurer, Jr., Andrew Maurer,
and Any Maurer, an inconpetent by and
t hrough her next best friend and not her,
Nancy M| er

Plaintiffs,
V. Adv. Pro. No. 00-696

John W Maurer, Jr. and Heidi WMaurer,

Def endant s.
/

Menor andum Deci si on on Conpl ai nt Seeki ng
Determ nati on of Trust Relationship
and | nposition of Equitable Lien

Thi s adversary proceeding cane on for trial on July 12
whi ch conti nued on August 13, Septenber 13, and Septenber
24, 2001, on the plaintiffs’ conplaint seeking a
determ nation that certain life insurance proceeds received
by the defendants are held in trust for the benefit of the
plaintiffs as nore particularly described bel ow. At the
trial the court considered the testinony of 17 w tnesses,
recei ved into evidence and reviewed nunerous exhibits, and

consi dered the various nenoranda and | egal authority cited



by the respective parties. Based upon the foregoing as well
as the court’s determnations regarding the credibility of
certain witnesses in areas in which there was substanti al
conflict in the testinony, the court finds for the
plaintiffs on all counts of the conplai ntnbased upon the
followi ng findings of fact and concl usi ons of | aw

Fi ndi ngs of Fact

1. Description of Parties.

M chael D. Maurer (“Mchael Sr.”) died on August 23,
1995, at the age of 51. At the tine of his death, M chael
Sr. had three children, Any Maurer (“Amy”), M chael D.

Maurer, Jr. (“Mchael Jr.”) and Andrew Maurer (“AndreV\/’).EI

The Maurer Children are the plaintiffs in this
adversary proceedi ng. The Maurer Children’s nother and
former wwfe of Mchael Sr. is Nancy MIller (“Nancy”). Nancy
al so appears as a plaintiff in this proceeding as Any’s
“next friend and nother.” Due to an accident that occurred

on April 4, 1987, Any is totally nmentally and physically

! The conpl aint contains five counts for relief: (1) a declaration that
certain life insurance proceeds are the subject of an express trust,
resulting trust, or constructive trust; (2) the inposition of an
equitable lien on any assets acquired by the defendants fromthe life

i nsurance proceeds, and (3) a declaration that the plaintiffs are the
rightful beneficiaries under the life insurance policy.

2 Collectively, Any, Mchael Jr., and Andrew shall be referred to as the
“Maurer Children” unless the context indicates that the reference does



i nconpetent to act on her own behal f. Nancy and M chael Sr.
were married on August 4, 1968, and were divorced in

November 1985. M chael Sr. never remarri ed.

The defendants in the adversary proceeding are the
debtors, John W Maurer, Jr. (“John”) and his wfe, Heidi
Maurer (“Heidi”). John is Mchael Sr.’s nephew and the son

of Mchael Sr.’s older brother, John W Maurer (“Jack”).

At the tinme of their divorce in 1985, Mchael Sr. and
Nancy resided with the Maurer Children in Tennessee.
Fol |l owi ng the divorce, Mchael Sr., who had custody of the
Maurer Children, noved to Tanpa, Florida. Nancy noved to a
nearby town in 1987. Mchael Sr. retained custody of the
Maurer Children until Mchael Jr. and Andrew attai ned
majority and until Amy’s accident, follow ng which she was

placed in a nursing facility in the Tanpa area.

2. Pur chase of the Policy from John.

By all accounts, Mchael Sr. was a nodel father. He
| oved and cared for the Maurer Children very much. Al of
the witnesses who were famliar with this relationship

(Mchael Jr., Andrew, Mchael Sr.’s work associates and

not include Any, who because of her incapacity, was not present at nany
of the events referred to in the court’s findings of fact.



siblings, as well as John) testified regarding the cl ose
bond between M chael Sr. and the Maurer Children.

M chael Sr. was a special agent for the United States
Departnent of the Treasury, Bureau of Al cohol, Tobacco and
Firearms (“ATF"). It was a dangerous occupation. He was
concerned about his personal safety and spoke of this on
numer ous occasions to others. Wiile he had been simlarly
enpl oyed in Tennessee, the investigations conducted by the
ATF in Tennessee primarily involved unlawful production of
al cohol . However, his position in Tanpa involved crimnals
involved in organized crines that were of a nore violent
nature. As a result, it was clear that Mchael Sr. was
concerned about his personal safety after he noved to Tanpa
and was particularly concerned that the Maurer Children be
adequately provided for if he were to be kill ed.

In 1985, John, who was 33 years old at the tine, filed
an application with the State of Florida Departnent of
| nsurance to becone |icensed as an agent to sell life
i nsurance. He did so under the guidance of JimBlack, a
| ocal insurance agent who was a friend of John’s father,
Jack. Jim Bl ack enpl oyed John both during the tinme he was
obtaining his |icense and after he obtained it until Apri
of 1986 when John had grown di senchanted with the insurance

busi ness and went to work in his father’s business.



John passed the required exam nation on his second
attenpt and obtained his license in either |ate 1985 or
early 1986. One of his first custoners was his uncle,

M chael Sr. John was successful in selling Mchael Sr. the
Kansas City Life Insurance Conpany (“Kansas City Life”)
policy (“Policy”) that is the subject matter of this
adversary proceedi ng.

At the tinme, Mchael Sr. had in place several life
i nsurance policies including four with Chio National Life
| nsurance Conpany, Knights of Col unbus, and Metropolitan
Life. These policies were maintained for the benefit of the
Maurer Children. They were cancel |l ed when the Policy was
i ssued and their cash surrender values were used to defray
the first year’s |unp-sum prem umowed at the tine of
i ssuance of the Policy.

According to the application formthat was conpl eted
by John in connection with the issuance of the Policy, a
“capital needs anal ysis” was perfornmed with respect to the
i nsured, M chael Sr. The purpose of a “capital needs
analysis” is to assure that the insured will |eave
sufficient assets to adequately provide the i nconme needed
for the insured’s famly. At the tinme, Anmy was 15, M chael

Jr. was 14, and Andrew was 10



John testified that he was instructed by M chael Sr.
to name hinself as the sole beneficiary of the Policy.
Jeanie Ann Harris, Mchael Sr.’s sister, was nanmed as
contingent beneficiary. John testified that there was no
di scussion as to why he was naned beneficiary and not the
Maurer Children. He further testified that there was no
di scussi on what soever on what woul d happen to the Maurer
Children on Mchael Sr.’s death. Even though the
application for the Policy reflects that a capital needs
anal ysis was done, he testified that the needs of the
Maurer Children were sinply not discussed. As stated by
John at trial, “1I was newin the business. | didn't think
it was unusual .”

The key factual issue in this case revolves around the
reason for Mchael Sr.’s nam ng John as his beneficiary as
opposed to the Maurer Children. In this regard, it is
absolutely clear fromthe testinony, the credibility of the
wi t nesses, and all of the facts and circunstances and
i nferences to be drawn fromthose facts and circunstances
that the only reason John was naned as the sole beneficiary
was to hold the proceeds in trust for the benefit of the
Maurer Chil dren.

At the tine that the Policy was issued, M chael Sr.

and John had a close relationship. It was Mchael Sr.’s



wi sh that if he were to die prior to the Maurer Children
becom ng adults, John woul d becone the guardian for the
Maurer Children. Consistent with this, when the Policy was
i ssued, John was nanmed as beneficiary. In fact, John freely
admts that he had nunerous di scussions with Mchael Sr

t hat John woul d take care of the Maurer Children if

sonet hing were to happen to M chael Sr.

It is sinply not credible that there would not have
been a di scussi on about the reasons why M chael Sr. was
repl acing policies set up for the benefit of his children
with a policy for the benefit of his nephew It is
significant in this regard that John’s former wfe
testified that on the day the policy was sold to M chael
Sr., John nentioned that M chael Sr. had purchased the
Policy fromhim However, there was no nmention made that
M chael Sr. had not only bought a $100, 000 policy but also
that he had named John as beneficiary. It is not credible
that John woul d not have nentioned an extraordi nary event
of being named as a beneficiary under the Policy for his
benefit (as opposed to sinply being naned as the nom nal
beneficiary for the benefit of the Maurer Children). The
only plausible explanation for John’s failure to nmention

this fact to his wife at the tinme was that he was being



named as beneficiary for the benefit of the Murer

Chi | dr en.

The Policy was issued on February 12, 1986, and
provi ded a death benefit of $100,000 and an acci dent al
deat h benefit of an additional $100,000. The first year’s
prem um for the Policy was funded by an up-front paynent of
$4,500 that was derived fromcashing in the four existing
policies. It also required annual paynents of $900. At the
time, Mchael Sr.’s annual salary was $43,000. The
accidental death benefit was twice the standard rate due to

M chael Sr.’s high-risk profession

Fol |l owi ng his purchase of the Policy, Mchael Sr. nmade
numerous statenents to his children, his former w fe Nancy,
and to his coll eagues that he had taken care of his
children through a policy obtained from John.

After the Maurer Children reached majority, M chael
Sr. requested and was sent a change of beneficiary form
fromKansas City Life. Wiile he did not conplete the form
the court notes that the evidence was clear that M chael
Sr. was an al coholic during the |ast years of his life and
was ot herwi se extrenely disorganized in his persona
paperwork. His failure to return the change of beneficiary

formis entirely consistent with these circunstances.



While Mchael Sr.’s relationship with John was
initially described as close, the relationship grew nore
distant in the later years. This was attributed to John's
apparent | ack of concern or desire to spend tinme visiting
Any after her accident. The fact that John’ s relationship
with Mchael Sr. was not as close in the later years before
his death is not consistent with John’s alternative
argunent: that even if Mchael Sr. had originally nanmed
John as beneficiary for the benefit of the Maurer Children,
he did not change the beneficiary after they attained
maj ority because he wanted John to keep the death benefit

rather than give it to the Maurer Children

3. Events After M chael Sr.’'s Death.

M chael Sr. died on August 23, 1995, following a fall
that took place on August 13, 1995. The “Notice of Death”
formwas witten up to reflect a tel ephonic report made by
JimBlack to Kansas City Life about Mchael Sr.’s death. It
i s dated August 29, 1995, the day follow ng the nenori al
service for Mchael Sr., at which JimBlack was present.
The notice lists in the blank for name of the beneficiary
or other person reporting the death of the insured: “3-

children (divorced fromWfe)/JimBlack... ex-KCL agent.”



a. The September 12'" Meeti ng.

On Septenber 12, 1985, a neeting was held in Jim
Bl ack’s office at which JimBlack, Mchael Jr., Andrew, and
John attended. According to JimBlack, John had called to
set up the neeting. Upon review ng the Policy, JimBlack
i nfornmed those present that John was the nanmed beneficiary
in the Policy.

John testified that he was surprised when he | earned
that he was the beneficiary of the Policy. The court infers
fromthis the follow ng: being named as a beneficiary of a
policy in the ambunt of $100,000 is not something one
forgets if indeed one is the intended beneficiary -- as
opposed to being naned as beneficiary as part of a trust
rel ati onshi p. Common experience tells us that it would have
been a significant event and one that would not be
forgotten. The only |l ogical conclusion is that John's
surprise resulted fromthe fact that Mchael Sr. had not
changed the beneficiary designation follow ng the Murer
Children having attained majority -- not fromlearning for
the first time that he, instead of his uncle’ s children,
had been gi ven what amounted to a $130, 000 benefit from his
uncl e.

He i medi ately told M chael Jr. and Andrew, however,

that the noney fromthe policy was theirs and not his. John
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called Heidi fromthe neeting and told her that he had been
named beneficiary on the Policy but was giving the noney to
the Maurer Children. She responded that he needed to think

about whet her he shoul d give the insurance proceeds to the

Maurer Chil dren.

It is apparent that an issue arose as to what woul d
happen to the proceeds if John were to die prior to his
obtai ning the proceeds and distributing themto the Murer
Children. The court infers that the concern was that in
such event, Heidi would have inherited the proceeds and not
given themto the Maurer Children. To address this concern,
JimBlack drafted a will at the neeting that provided that
if John died prior to the receipt of the proceeds, the
proceeds would go to Mchael Jr. and Andrew. John executed
the will at the Septenber 12'" meeting. In addition, M chae
Jr. and Andrew executed a |letter designating JimBlack as
their “AGENT OF RECORD.”

There is an inconsistency between the plaintiffs’
position that the proceeds were to benefit all of the
Maurer Children, to include Any, and the actions of Jim
Bl ack, John, and two of the Maurer Children, M chael Jr.
and Andrew, to the exclusion of Amy, that could be
construed to only be for the benefit of Mchael Jr. and

Andrew. For exanple, the will that John executed on

11



Sept enber 12'" only named M chael Jr. and Andrew and did not
mention Any. The court does not believe that shoul d change
the result of this case for several reasons:

First, this case depends on the intention of M chael
Sr. when he bought the Policy up until the tine of his
deat h. Actions by Mchael Jr. and Andrew, even in
derogation of that intent, do not operate to change the
result intended by M chael Sr.

Second, there is no evidence that if they had received
t he proceeds they would not have provided Any her share. No
doubt her nother could have and woul d have represented her
interests if that eventuality had taken place. Any’'s
interests are certainly being well represented by her
not her in this case.

Finally, because of the |ack of formal documentation
setting up the trust relationship, it is clear that work
needed to be done to deal with the distribution of the
proceeds for the benefit of the Maurer Children. It appears
to the court that this was a “work in progress” and that
M chael Jr. and Andrew were relying on the expertise and
advi ce of John and JimBlack to assist themin this regard.

After the nmeeting concluded, John, M chael Jr., and

Andrew went out for a drink at a local bar. Wile there,

12



John reiterated that the insurance proceeds bel onged to
t hem

b. John Changes His M nd.

When John arrived at honme that evening, he and Hei di
agai n discussed the Policy. Coincidentally, at that tine
John and Heidi were experiencing financial difficulties.
They had troubl e obtaining financing for the purchase of a
new honme and had substantial outstandi ng debt obligations.
Hei di expressed to John her opinion that if he was naned as
the beneficiary, then he was legally entitled to the
proceeds and that he ought to reconsider any decision to
give the noney to the Maurer Children. At no tine was Heidi
apprised by John of the circunstances under which John had
been naned as beneficiary.

It al so appears that on Septenber 12'" or i mediately
thereafter, Jim Bl ack expressed to John that he shoul d keep
the insurance proceeds. Followi ng the Septenmber 12'F
meeting, in addition to his daily discussions with Heidi,
John al so discussed the issue with his father and nother
and other famly nmenbers. It is noteworthy that this was
the first time John’s father and nother had | earned that
John was nanmed as sol e beneficiary under the Policy. It is
sinply not credible that a gift of this magnitude woul d not

have been shared by John and M chael Sr. with other famly

13



menbers over the ten years since the Policy was issued (if
in fact John was the intended beneficiary rather than one
named for the benefit of the Maurer Children). In any
event, “within a couple of days” of the Septenber 12'F
meeti ng, John informed JimBlack that he had decided to
keep the Policy proceeds.

In furtherance of this decision, John requested that
Jim Bl ack represent himas agent of record in obtaining the
Policy Proceeds. To nenorialize this agreenent, John
executed a docunent titled “Agent of Record Agreenent &
Limted Contract for Services.” This agreenent is dated as
havi ng been entered into on the “Twelfth (12) Day of
Sept enber, 1995,” al though John testified that the actual
date of execution was not until he made the decision to
keep the Policy proceeds a “couple of days” after the
Sept enber 12'" neeti ng.

At no tinme were the Maurer Children ever inforned by
Ji m Bl ack, John, or anyone else that JimBlack was no
| onger attenpting to obtain the proceeds for their benefit
but was now working with John to obtain the Policy proceeds
for his benefit. It would be approximately six weeks until
the Maurer Children | earned about this fact. In the

interim JimBlack and John nai ntai ned the appearance that

14



the Policy proceeds were being pursued on the Maurer
Children’ s behal f.

For exanple, on September 13'" JimBlack wote to
Kansas City Life enclosing the “Agent of Record” form as
conpleted by Mchael Jr. and Andrew. There was no
subsequent communi cation stating that he was no | onger
acting on their behalf.

To the contrary, on Septenber 18'", Jim Bl ack again
wote Kansas City Life as a follow up to a conversation of
that date regarding the fact that although the beneficiary
of the Policy was actually John (and not the Maurer
Children), John would distribute the proceeds to them Jim
Bl ack -- who was now working for John and knew that John
intended to keep the proceeds -- kept up the fal se
appearances that the Maurer Children would ultimately
recei ve the proceeds when he stated:

“l have nmet with all of the beneficiaries with

t he exception of Any L. Maurer. Both sons

(Mchael & Andrew) fully accept John Wite

Maurer, Jr., their uncle, as primary beneficiary.

Fi nal proceeds from|[the Policy] wll be

di stributed by John W Maurer, Jr. to the two

surviving sons as soon as possible.”

M chael Jr. and Andrew received a copy of this
letter. Clearly, this confirmed to themthat all was

proceeding as represented to them at the Septenber 12'"

nmeeting, that is, the Policy proceeds woul d be

15



distributed to the Maurer Children upon receipt from
Kansas City Life. For his part, John, who al so

recei ved a copy of the Septenber 18'" |etter, made no
attenpt to apprise Mchael Jr. and Andrew that he was
going to keep the Policy proceeds rather than give
themto the Maurer Children.

In light of John’s statenent that he had i nforned
JimBlack of his intention to keep the proceeds
“within a couple of days” of the September 12'F
neeting, the statenent by JimBlack in his Septenber
18'" | etter to Kansas City Life that the proceeds woul d
be distributed by John “to the two surviving sons as
soon as possible” was fal se when nmade.

C. The | nvesti gati on.

It can reasonably be inferred that the questions
regardi ng the beneficiary of the Policy (which pronpted the
call between Kansas City Life and Ji m Bl ack on Septenber
18'" and Jim Black’s followup letter) also pronpted the
simlar inquiries made by an investigator retained by
Kansas City Life to investigate the death clai mnade by
John as beneficiary under the Policy.

The investigation was initiated on Septenber 18, 1995.
The investigator was Linda Dougherty. In addition to an

investigation as to the accident |eading up to the death,

16



she had been asked by Kansas City Life, “as a side issue

why the children were not the beneficiaries.” According to
a representative of Kansas City Life, if an adversari al
situation arose concerning who were the proper
beneficiaries under the Policy, Kansas Cty Life would have
interpled the funds pending a court determ nation of the
proper beneficiary or beneficiaries.

During her investigation, Ms. Dougherty called M.

Bl ack and requested to speak to John Nhurer.E]NB. Dougherty

3 The Defendants objected to the admission of Linda Dougherty’s
testinmony as it relates to her tel ephone conversation with John. John
testified that he never spoke to Linda Dougherty on the tel ephone.
Accordingly, for Linda Dougherty’s testinony about this phone
conversation to be admi ssible, John’s identity nust be sufficiently
aut henticated under Fed. R Evid. 901(b)(6). Rule 901(a) provides that
the requirenent of authentication or identification as a condition
precedent to admi ssibility is satisfied by evidence sufficient to
support a finding that the natter in question is what its proponent
clains. By way of illustration, the rule gives as an exanple of

aut hentication with respect to tel ephone conversations, “evidence that
a call was made to the nunber assigned at the tine by the tel ephone

conpany to a particular person, or business, if...in the case of a
person, circunstances including self-identification, show the person
answering to be the one called.... Fed. R Evid. 901(b)(6). In this

case, Ms. Dougherty called a nunber provided by Kansas City Life. Jim
Bl ack answered the phone. She asked for John Maurer. An individual came
on the phone i medi ately who identified hinmself as John Maurer
Thereafter, a conversation ensued with a person who clearly
denonstrated famliarity with the Policy and the circunstances under

whi ch John was naned as beneficiary instead of the Maurer Children. In
light of this, it is clear that these circunmstances satisfy the

aut hentication requirenents of Fed. R Evid. 901(b)(6). See U.S. wv.

Dhi nsa, 243 F.3d 635, 658-89 (2" Cir. 2001)(“Wile the mere assertion
of the identity by a person talking on the telephone is not by itself
sufficient to authenticate that person’'s identity, sone additiona

evi dence, which ‘need not fall in[to] any set pattern’ may provide the
necessary foundation”)(citing to U S. v. Khan, 53 F.3d 507, 516 (2d
Cr. 1995) (quoting Fed. R Evid. 901(b)(6) advisory notes, ex. 6));
U.S. v. Sawer, 607 F.2d 1190, 1192-93 (7'" Cir. 1979) (in a prosecution
for failure to file tax returns, court held that phone conversation was
aut henti cated when report by IRS agent |isted the defendant’s nunber
and contai ned highly personal information); Cferni v. Standard G|
Corp., 715 F. Supp. 121 (E.D. Pa. 1989) (transcript of phone

17



specifically inquired of John why he was the beneficiary on
the Policy instead of the Maurer Children. John responded
that the reason he was the beneficiary was that at the tine
that the Policy was issued, the Maurer Children were
mnors. He told the investigator that Mchael Sr. was not
confortabl e making his former spouse, Nancy, the
beneficiary so he chose another party. As testified to by
the investigator, John Maurer indicated that he was “a
caretaker, trustee type person for these funds.”

d. Letters Regarding the Proceeds.

On Septenmber 19'", John executed a claimform This was
sent by JimBlack to Kansas City Life on September 20'" with
a notation, “Proceeds to be mailed to this office.” On that
sane day, JimBlack wote a letter to Mchael Jr. and
Andrew. In light of the circunstances -- JimBlack’s and
John’ s silence regarding both John’s decision to keep the
proceeds and the fact that JimBlack was no | onger worKking
on their behalf, it can reasonably be inferred that the

purpose of the letter was to further lull theminto

conversation aut henticated even when the person preparing report did
not recall the conversation); U S. v. Khan, 53 F.3d at 658 (citing to
U.S. v. Garrision, 168 F.3d 1089, 1093 (8'" Cir. 1999)(“a tel ephone
conversation may be shown to have emanated froma particul ar person by
virtue of its disclosing know edge of facts known peculiarly to
him”)(quoting Fed. R Evid. 901(b)(6) advisory comrmittee notes, ex.
4)). See also Russell, Bankruptcy Evi dence Manual, 2001 Ed., § 901.6
(“[a]uthenticating evidence may al so be circunstantial such as the
contents of the statenent...”).
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conpl acency until the noney was received by John.
Specifically, the letter contains the follow ng statenents:

“CGenerally, without interruptions, pay-out should
followwth (sic) 10/ 14 working days from date of
recei pt by the Kansas City Life Insurance
Conmpany....From ny experience, all of the Maurers
are a very close famly, even clanlike,
especially the close rel ationship your father had
with John Jr. Fromthis unique relationship he is
bound to both of you and is your best friend. He
has only your best interest at heart and you
shoul d probably | ook to himfor his guidance

t hrough these very difficult & trying tines. |
hope too, that you both count nme anoung (sic)
your friends, as | continue ny efforts on your
behal f.”

(Enmphasi s added.)

Contributing to the appearances that all was
proceedi ng consistent with the statenments nade at the
Sept enber 12'" nmeeting was a second letter to the Maurer
Children on Septenber 20'" written by JimBlack’s office
assistant and cousin. In it he states, “In helping Jimin
his efforts of conserving your interests in the insurance

proceeds and other rel ated natters....”EI

4 I'n making the findings of fact set forth in this decision, the court
was presented with contradictory testinony from nunerous witnesses.
Accordingly, the court nust make determinations as to the credibility
of the respective witnesses. The nmajor differences in the testinony
with respect to what occurred was between the testinmony of Ji m Bl ack
and John on the one hand and the testinony of Mchael Jr., Andrew,
Nancy M Iler, Jeanne Harris, the insurance investigator, and M chael
Sr.’s coworkers. It is the court’s conclusion after having observed
cl osely the denmeanor and candor of the witnesses that, to the extent
there exi st contradictions, the testinony of JimBlack and John was
sinmply not credible.
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4. The Debtors’ Purchase of a New Hone and the Debtors’
Fi nanci al Condi ti on.

| mportantly, Mchael Sr.’s death happened to coincide
wi th John and Heidi’'s purchase of a new hone. On August
14'" nine days before Mchael Sr.’s death, John and Hei di
entered into a contract for the purchase of a new hone on
Fox Squirrel Lane in Valrico, Florida (“New Home”). The
purchase price for the New Home was $115,500. The terns of
the contract for purchase required that the purchase price
woul d be financed by a |loan in the anmount of $114, 000.

On August 22, 1995, John and Heidi executed a
residential |loan application in connection wi th purchase of
the New Hone. In it they listed total assets of $145,131. 31
and total liabilities of $92,775.20 resulting in a net
worth of $52,356.11. Their |argest asset making up this net
worth was “Household Itens” valued at $50,000. The August
| oan application also listed a second nortgage on their
prior home and nunerous credit card debts. The |oan for
whi ch they were applying was in the anount of $118, 965.
Even though the purchase price of the hone was only
$115, 500, due to various closing costs, they would still
need cash for the closing in the ambunt of $1, 837.08.

John and Heidi had problens qualifying for the | oan.

These problens resulted in the initial denial of the August
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| oan application. It becane clear that the purchase of the
New House was dependent on obtaining the Policy proceeds to
fund the closing. To assist John in his efforts to conplete
t his purchase, on Septenber 21%, Jim Bl ack sent John a
letter confirmng that John was the beneficiary of the
Policy, that a claimhad been subnitted on Septenber 20'"
and that paynent was expected within the next ten (10)
wor ki ng days, or approximtely Cctober 2, 1995. In closing,
JimBlack states, “Good luck & spend with gratitude.”

Consistent with this, as part of the closing on the
New Home, John and Hei di executed a new | oan application
which set forth an increase in their net worth by an
“inheritance” of $130,000. The loan they were able to
obtain also required themto increase the down paynent to
$19, 439. 35. The final calculation as set forth in the
closing statenent required themto fund $24, 159.02 in order
to purchase the New Home. Wthout the Policy proceeds, they
did not have sufficient assets to fund this closing
requi renent and could not otherw se have cl osed on the New
Hone.

The cl osing on the purchase of John and Heidi’'s new
home was to have occurred on Friday, October 6'". However,
al t hough i ssued on Cctober 3, 1995, the Kansas City Life

check in the amount of $133,387.64 nmade payable to John W
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Maurer, Jr. as beneficiary under the Policy was not
recei ved by John until the foll ow ng week. The check was
deposited on Cctober 10, 1995, into a joint savings account
mai nt ai ned by John and Heidi at the Valrico State Bank.
| medi ately follow ng that deposit, a w thdrawal was made
in the formof a cashier’s check payable to United Title
Guaranty Co., the closing agent, in the anount of
$24, 162. 02

In addition to the down paynent on the New Hone,
approxi mately $12,000 of the Policy proceeds were used to
pay hone-rel ated expenses such that the court finds that a
total of $36, 142 was used in connection with the
acqui sition and i nprovenent of the New Honme. The next
| argest use of the Policy proceeds was to pay debt. It is
apparent that John and Heidi had accunul ated substanti al
debts as of the time of the acquisition of the New Hone.
The majority of this debt, $29,005, had been incurred by
Hei di .

The bal ance of the debt, approximately $28, 000,
consi sted of joint loans and credit card debts incurred by
bot h John and Hei di. Another $5,000 went to a |lawer to
pursue an additional $100,000 in accidental death benefits
under the Policy. The followi ng table sets forth in detai

t hese and ot her uses of the proceeds:
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Pur pose Amount

Honme Purchase and Expenses $36, 142
Hei di's Debts $29, 005
Joint Credit Cards and Loans $28, 410
Joint Certificate of Deposit $20, 000
Loan to Fami |y Business $8, 000
G fts and Fanmily Reunion $5, 100
Ret ai ner for Lawyer $5, 000
Ji m Bl ack Services & I nsurance $3, 000
John’ s Debts $500

As referenced above, Jim Bl ack received $3,000 of the
i nsurance proceeds. He received $1,000 for assisting John
to obtain the proceeds. In addition, according to the
account provided by John and Heidi, they paid JimBlack’'s
agency $2,000 for life insurance. They were able to pay for
this insurance fromthe proceeds of the Policy. The date of
t he purchase of the insurance from Bl ack was Oct ober 3,
1995.

On Cctober 3, 1995, an attorney retained by John wote
Kansas City Life a letter requesting specific reasons why
Kansas City Life was “hesitant to pay on the $100, 000
Acci dental Death Benefit” portion of the Policy. He
requested their response within ten days. The court infers
that the speed with which John was proceeding to press this
additional claim(at a tine that the Maurer Children still
had not been inforned about John’s decision to keep the

proceeds fromthe Policy) was notivated by a desire to
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obtain this additional benefit before they would have had
an opportunity to protect their interests.

It was not until October 27'", six weeks after the
Sept enber 12'" nmeeting, that Mchael Jr. first |earned about
the fact that John had decided to keep the Policy proceeds.
This occurred after repeated calls to John went unanswered.
M chael Jr. was finally successful in getting through to
John by di sguising his voice when he asked for John at Jim
Black’s office. Finally, on October 27'" he got through and
spoke to John who infornmed himthat he had decided to keep
the proceeds. This was after the proceeds had been paid to
John and the closing on the New Hone had been concl uded on
Cct ober 10N

Concl usi ons of Law

l. An Express Trust Was Created When the Policy was
| ssued.

There are six elenents to the creation of a valid
express trust, as aptly summarized by the court inlnre
Smth, 73 B.R 211, 212 (Bankr. N.D. Fla. 1986) (citing to
56 Fla. Jur. 2d Trusts § 6):

(1) a person conpetent to create the trust;

(2) indication of intention to create the trust;

(3) property to which the trust nay and does
pertain;

(4) a definite and conpl ete present disposition
of that property;

(5) a provision, at least by inplication, for
the office of trustee . . .; and
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(6) a person capable of holding the equitable
interest in the property as beneficiary.

The Plaintiffs in this case assert that an express
trust has been created and they cite to Inre Smth as
support. In the Smth case, the court found that the
debtor held only bare legal title to a vehicle that was
titled in the debtor’s nanme but purchased by her parents
for their m nor granddaughter, the debtor’s daughter. The
Smth court found that an oral express trust was created
and that the sole reason the debtor held legal title was to

reduce the cost of insuring the vehicle. Id.

Simlarly, in this case, all the elenents of an oral
express trust have been net. There was substanti al
conpetent evidence that Mchael Sr. intended to create an
oral express trust for his children. There is no dispute
that M chael Sr. was conpetent and the evidence shows t hat
he i ntended John to act in the role as a trustee for his

children in receiving the proceeds fromthe Policy.EI

1. The Policy Proceeds Are Held in a Resulting Trust for
the Benefit of the Maurer Children.

As distinguished froman express trust, there are so-

called inplied trusts that rise by operation of law. One

S wWiile this court need not further proceed with the analysis of the
other trust theories advanced by the plaintiffs, the court finds it
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of the inplied trusts that may be created is a resulting
trust. A resulting trust is created when one party pays

t he consideration for the purchase of property but the
title is taken in the name of another. Smth, 73 B.R at
212 (citing Socarras v. Yaque, 452 So. 2d 992 (Fla. 3'¢ DCA
1984)). In the creation of a resulting trust, it is
essential that the parties intended to create the trust
relationship and that the parties failed to execute the
necessary docunents or to establish adequate evidence of
intent. Inre Goldstein, 135 B.R 703, 705 (Bankr. S.D

Fla. 1992).

The quintessential illustration of a resulting trust
i's where one person pays for a piece of real estate while
the title is held in another with both parties agreeing at
that time that the property is to be held by the naned
grantee for the benefit of the unnamed beneficiary. Binz v.
Hel vetia Florida Enterprises, Inc., 104 So. 2d 124, 127 (3'¢
DCA 1958)(“Binz”)(internal citations omtted); Inre
Gardinier, Inc., 49 B.R 489, 492 (Bankr. MD. Fla. 1985)
(“parties need only intend that one should hold legal title
with the beneficial and equitable ownership being held by

another” (internal citations omtted)).

appropriate to continue in its analysis because, in the alternative,
the plaintiffs would have prevail ed under the other theories.
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There is no dispute that Mchael Sr. paid for the
i nsurance policy. There is conpelling evidence that both
parties agreed that the insurance proceeds were to be for
the raising of Mchael’s mnor children upon his death. At
the time when M chael purchased the insurance, incorrect
docunents were executed in that the incorrect beneficiary

was |i sted.

Since Mchael Sr. intended for John to hold the
i nsurance proceeds in trust for his children, the legally
prudent nethod of nam ng the beneficiary would hve been to,
at the mnimum |ist John “as trustee for Mchael Sr.’s
children.” Alternatively, he should have actually created
a separate trust and naned John as trustee and specifically
name the trust as beneficiary (so called “pour-over
trusts”). Accordingly, the court finds that the plaintiffs

have net their burden to establish a resulting trust.

1. The Policy Proceeds are Held in a Constructive
Trust for the Benefit of the Maurer Children.

Anot her type of inplied trust is the constructive
trust. This relationship deened to exist by a court of
equity “to prevent unjust enrichnent of one person at the
expense of another as a result of fraud, undue influence,
abuse of confidence or m stake in the transaction that

originates the problem” Binz, 104 So. 2d at 127 (internal
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citations omtted). To inpose a constructive trust, the
foll owi ng el ements nust be present: (1) prom se, express
or inplied; (2) transfer of the property and reliance
thereon; (3) a confidential relationship; and (4) unjust
enrichnent. Saporta v. Saporta, 766 So. 2d 379, 381 (Fla.

3rd DCA 2000).

Courts have inposed constructive trusts upon proceeds
of life insurance policies when unintended persons have
recei ved such proceeds. See, e.g., Holnes v. Hol nes, 463
So. 2d 578 (Fla. 1st DCA 1985) and Bl aney v. M uskey, 529
So. 2d 314 (Fla. 1st DCA 1988). Simlarly, all the

el ements of a constructive trust are present in this case:

First, the court finds that there is clearly an
express promse (at the tinme the insurance policy was
pur chased) that John was to use the proceeds in trust for
M chael Sr.’s then mnor children. While the dispute
ultimately centers upon Mchael Sr.’s intent after his
children reached the age of mgjority, the court finds
substanti al conpetent evidence that he intended to give the
proceeds to his children. Accordingly, an inplied prom se
exi sted that John was to use the insurance proceeds for the

benefit of Mchael Sr.’s children regardl ess of their age.
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As to the second elenent, it is clear that property
was transferred in reliance of the prom ses. John was

listed as the beneficiary in the life insurance policy.

As to the third elenent, it is also clear that a
confidential relationship existed between the two parties
by virtue of John's close famlial relationship with the
deceased at the time of the purchase of the Policy.

Addi tionally, John held such a relationship by virtue of
his status as an insurance agent who actually sold the

policy to M chael Sr.

Based upon the evidence, the court finds that John and
Hei di woul d be unjustly enriched if they were allowed to
retain the proceeds of the Policy. It is clear that
M chael Sr. nmerely intended for John to act in the capacity
of a trustee for the benefit of his children. The Maurer
Chil dren were always intended as the ultimate
beneficiaries, regardless of their ages at the tine of his

deat h.

After Mchael Sr.’'s death, John’s initial reaction was
to hand over the proceeds of the policy to the Maurer
Children. 1In this court’s opinion, this is evidence that
John al so understood his role as nerely the trustee of the

f unds.
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In conclusion, all the elenents for the inposition of
a constructive trust on the proceeds of the insurance
policy for the benefit of Mchael Sr.’s children have been

met .

V. Gounds Exist to Inpose an Equitable Lien Upon the New
Horre.

The Plaintiffs seek an equitable lien to be inposed
upon any assets derived fromthe proceeds of the insurance
policy. Wen determ ning whether an equitable lien is
appropriate, the courts nust | ook to applicable state | aw
In re Tsiolas, 236 B.R 85, 88 (Bankr. MD. Fla. 1999); In
re Dianond, 196 B.R 635, 639 (Bankr. S.D. Fla. 1996).
Under Florida law, equitable liens nay be inposed if “the
general considerations of right and justice dictate that
one party has a special right to a particular property and
where there is an absence of an available lien or no

adequate renmedy at law.” Tsiolas, 236 B.R at 89.

In this case, John's decision to keep the Policy
proceeds in derogation of the terns under which they had
been entrusted to hi mand subsequent conduct in not
di sclosing his decision to the Maurer Children was
repr ehensi bl e conduct. John and, to a | arger extent, Heidi,
who owed the majority of the couple’ s debts that were paid

off fromthe Policy proceeds, were unjustly enriched as a
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result of this conduct. In such cases, the appropriate
remedy is the inposition of an equitable lien on property,
to include honmestead property, that was obtained by these
ill-gotten proceeds. See, e.g., PalmBeach Savings & Loan
Association, F.S. A, v. Fishbein, 619 So. 2d 267, 269 (Fl a.
1993); Havoco of Anerica, Ltd., v. HIll, 790 So. 2d 1018,
1026-28 (Fla. 2001)(recognizing the continued viability of
the equitable lien jurisprudence in situations involving
fraud or egregi ous conduct in investing in, purchasing or

i nprovi ng a honest ead) .

Accordingly, the evidence conpels an inposition of an
equitable lien on any property obtained fromthe Policy
proceeds. It would be unjust to allow John and Heidi to
profit fromtheir retention of the life insurance proceeds
when it was the intent of the deceased that John act as

trustee for his children.

It appears that the only remaining asset acquired from
the Policy proceeds that was still owned by John and Hei di
as of the date of their bankruptcy filing was the New Hone.
The evi dence shows that John and Heidi used the Policy
proceeds for the purchase of the New Hone and hone-rel ated
expenses in the amount of $36,142. Accordingly, subject to

a determ nation under Bankruptcy Code 8§ 506 as to the val ue
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of the New Hone on the date this case was filed, the
plaintiffs shall have a secured claimin this case to the
extent of the equity in the New Hone not to exceed the
anount of $36, 142 plus interest from Cctober 10, 1995
(“Lien Amount”). The balance will constitute an unsecured

claimfl

In addition to the inposition of an equitable |ien,
the plaintiffs seek an order requiring the sale of the New
Home and the distribution of the Lien Amount to them from
the proceeds of the sale. Since this adversary proceeding
arises in the context of a Chapter 13 case, it is
appropriate to afford the Debtors the opportunity to deal
with the Lien Anobunt under their Chapter 13 plan.

| f they are successful in confirmng a plan that
provi des for paynent of the Lien Anpbunt consistent with the
provi sions of Chapter 13, then the court will not require
the New Hone to be sold in paynent of the Lien Amount. I|f

t hey are not successful in confirmng such a plan, however,

 The plaintiffs timely filed a proof of claimin this case for the
entire amount of the Policy proceeds. In light of the determ nations
made in this adversary proceeding, prior to confirmation of the
Debtors’ Chapter 13 Plan, the plaintiffs will need to anend their proof
of claimsetting out the portion of their claimthat is secured by the
equitable lien on the homestead with the bal ance to be an unsecured
claimin the Debtors’ Chapter 13 case. In due course, the court nay

al so have to deal with the Debtors’ objection to the claimand a notion
seeking a determ nation of the secured status of the plaintiffs' claim
based on the value of the New Home and ot her encunbrances. These
matters are not before the court in the context of this adversary
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then the court will enforce the equitable |lien consistent
with Florida | aw dealing with the renedi es avail able to one

who hol ds an equitable Iien.

In this regard, as stated recently by the Florida
Suprene Court, an equitable lien “...constitutes a charge
or incunbrance upon the thing, so that the very thing
itself nmay be proceeded against in an equitable action,
and...sold...and its proceeds...applied upon the demand of
the creditor in whose favor the lien exists.” Havoco v.
Hll, 790 So. 2d at 1024, n. 10 (quoting from Jones V.
Carpenter, 106 So. 127 (Fla. 1925)). Accordingly, under the
final judgnent to be entered in connection with this
menor andum deci sion, the court will reserve jurisdiction to
order the sale of the New Home to pay the Lien Amount if it
is not satisfactorily dealt wth under the Debtors’ Chapter

13 pl an.

V. Declaratory Reli ef.

Plaintiffs also seek a declaratory judgnent fromthis
court declaring that the Plaintiffs are the intended
beneficiaries and the rightful owner of any claimor cause
of action against Kansas City Life. Under this count, the

plaintiffs may only prevail in part. The court wll grant

proceeding but will need to be dealt with as separate contested matters
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the Plaintiffs a declaratory judgnent to the extent that
they are the intended beneficiaries of the policy but wll
decline to rule on the rights to proceed agai nst Kansas
Cty Life because the issuer was not a party to the

pr oceedi ng.

Concl usi on

It is clear to the court that under the facts of this
case that the proceeds fromthe Policy were intended to be
held in trust by John for the benefit of the Murer
Children. The retention of these proceeds by John and Hei di
under these circunstances constitutes grounds for the
imposition of an equitable lien on the honestead that they
acquired and i nproved with the proceeds. The anmount secured
by the equitable lien nust either be dealt with
satisfactorily under their Chapter 13, or the honestead
will be sold in paynment of the amount secured by the

equitable |ien.

as part of the adm nistration of the Debtors’ Chapter 13 case.
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A separate and final judgnment will be entered by this
court containing ternms consistent with this opinion to
include a retention of jurisdiction to afford conpl ete

relief to the plaintiffs in this adversary proceedi ng.

DATED in Tanpa, Florida on this 27th of Septenber,

2001.

__Isl.

M chael G WIIianmson

Uni ted States Bankruptcy Judge
Copi es to:

Attorney for Plaintiffs: Ward A Mythaler, Esq., Merkle &
Magri, P.A., 5510 W LaSalle Street, Tanpa, FL 33607

Attorney for Defendants: Allen K. von Spiegelfeld, Esqg.,
Fow er, Wiite, P.O Box 1438, Tanpa, FL 33601

Attorney for Debtors: Bernard J. Mirse, Esq., Mrse &

Gonez, P.A., 400 N. Tanmpa Street, Suite 1160, Tanpa, FL
33602
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