UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re:
Chapter 13
John E. G| es, Case No. 01-22865-8WB

Debt or .

Menor andum Deci si on and Order on
Mbtion for Order to Show Cause

This case cane on for hearing on January 7, 2002, on a
notion filed by the debtor, John E. Gles (“Debtor”),
requesting an order to show cause (“Mtion”) why Inperial
Busi ness Credit, Inc. (“Inperial”) should not be sanctioned
for willful violation of the automatic stay. For the
reasons set forth below, the Motion will be denied.

Fi ndi ngs of Fact

The Debtor filed his petition under chapter 13 on
Decenber 11, 2001 (“Petition Date”). Prior to the Petition
Date, Inperial had obtained a judgnent agai nst the Debtor
in the amount of $63,981.15 (“Judgnent”). Seeking to
coll ect on the Judgnent, on Decenber 7, 2001, four days
prior to the Petition Date, Inperial served a wit of
garni shment on the bank at which the Debtor naintained two
bank accounts. The bal ances of these accounts anpunted to

$9,841.80 (“Bank Accounts”). Upon the filing of the



petition, the Debtor made demand upon Inperial that it
rel ease the garnishnment in |ight of the automatic stay.
| rperial refused. This Mtion for sanctions foll owed.
I ssue

Under the circunstances of this case, is the refusal
of Inperial to voluntarily and affirmatively rel ease the
garni shment agai nst the Bank Accounts a violation of the
automatic stay?

Concl usi ons of Law

The court has jurisdiction over this matter pursuant
to 28 U.S.C. section 1334. In accordance with 28 U S.C
section 157(b)(3), the court determnes that this is a core
proceedi ng under 28 U.S.C. section 157(b)(2)(A), (B), and
(0.

I n support of the Mdtion, the Debtor relies on the
factually simlar case of Inre Mns, 209 B.R 746 (Bankr.
MD. Fla. 1997). In Mns, the Honorable Karen S. Jennemann
had before her this very issue on substantially the sane
facts. In that case, the creditor had obtained a final
j udgnment agai nst the debtor and served a wit of
garni shment on a garni shee bank to collect upon the
judgment prior to the bankruptcy filing. In response, the
gar ni shee bank froze funds deposited by the debtor in a

bank account.



After the filing of the debtor’s bankruptcy, on
several occasions, the debtor's counsel notified the
creditor of the debtor's bankruptcy filing and advi sed the
creditor to release the frozen funds or dissolve the
pendi ng garni shnment pursuant to 11 U. S.C. section 362(a).
Id. at 748. As in this case, the creditor |ikew se refused
to dism ss the garnishnment action, contending that it had
no affirmative duty to take any action to rel ease the
gar ni shed funds.

Judge Jennemann correctly noted that the automatic
stay directly prohibits the "continuation" of any judicial
action against the debtor or any act to collect any debt
whi ch arose prior to bankruptcy, citing to Elder v. City of
Thomasville, 12 B.R 491 (Bankr. MD. Ga. 1981) and Dennis
v. Pentagon Federal Credit Union, 17 B.R 558 (Bankr. M D
Ga. 1982). Mns, 209 B.R at 748. As a general proposition,
the continuation of a garni shment proceeding is a judicial
action against the debtor and is stayed by 11 U. S. C
section 362. Accordingly, in the Mns case, Judge Jennenmann
concluded that the creditor had an affirmative duty to
di smi ss the garni shnent proceedi ng upon notification that
the debtor had filed bankruptcy. In light of the refusal to
di sm ss the garnishnent, she awarded sanctions agai nst the

creditor for violating the stay.



| mportantly, in the Mns case, the garnishing creditor
did not have a lien on the obligation of the bank to pay
t he debtor the funds in the bank accounts. The law in
Florida at the time that the Mns case was deci ded was that
a lien did not arise upon the service of a wit of
garnishment. Rather, it was the judgnment entered on the
wit of garnishnent that created the lien in favor of the
garni shor. Continental National Bank of Mam v. Tavorm na
(In re Masvidal), 10 F.3d 761, 763 (11'" Gir. 1993)
(“Masvi dal ).

After the decision in Mns, however, the Florida
| egi sl ature amended the Florida garni shnent statute,
section 77.06, Fla. Stat. (effective July 1, 2000), to
specifically overrule the result of Masvidal.EI The addition
to the statute provides that “[s]ervice of the wit creates

a lien in or upon any such debts or property at the tine of

! See Senate Staff Analysis and Economic |npact Statement for Bil
SB2016 (April 3, 1998, rev. April 22, 1998), at 6-7. In relevant part,
the report states that:

The bill clarifies Florida | aw regarding the effect of service of
[sic] wit of garnishnment. In Masvidal [citation omtted], the

El eventh Circuit Court of Appeals construed existing Florida | aw
not to afford a garnishing creditor who has not yet obtained

j udgrment agai nst the garnishee priority as against an attack by a
bankruptcy trustee under 11 U S.C. 8§ 544. Under this amendnent,
the service of a wit of garnishnent will create a |ien upon the
funds or property belonging to a debtor in the hands of a third

party garnishee that will establish the creditor’s priority in
bankruptcy, thus altering the result the court reached in
Masvi dal



service...[of the wit].” Fla. Stat. 8§ 77.06(a) (last line
to subsection (a) was added by the amendnents).

Thus, in light of this recent change in Florida |aw,
the situation before this court is materially different
fromthe one confronting Judge Jennemann in M ns. The debt
owing to the Debtor by the bank in this case has a lien
against it created by service of the wit of garnishnent.
Before Inperial can take further action in the state court
to conclude its garnishnment action, it wll, of course,
need relief fromstay, but the question before the court is
whet her taking no action to rel ease funds that are subject
toits lien violates the automatic stay.

The United States Suprene Court addressed a simlar
issue in the case of Citizens Bank of Maryland v. Strunpf,
516 U.S. 16 (1995). In Strunpf, the debtor contended that a
bank’ s adm nistrative hold on the debtor’s bank accounts
violated the automatic stay. In rejecting the debtor’s
contention, the Suprenme Court, in the context of a bank
refusing to performits promse to pay its depositer
because of its setoff rights, noted that the debtor’s
“reliance on [the automatic stay] rests on the fal se
prem se that [the bank’s] adm nistrative hold took
sonething from|[the debtor], or exercised dom nion over

property that belonged to [the debtor].” 1d. at 21.



Strunpf dealt with the right of a bank to setoff
against its custonmer’s accounts a debt owed to the bank by
the custonmer. The right to setoff is recognized and
prot ect ed under Bankruptcy Code section 553 just as the
right of a lienholder to adequate protection is protected
under Bankruptcy Code sections 361, 362, 363 and 364.
Further, both the holders of liens and rights of setoff are
entitled to secured status under Bankruptcy Code section
506. As noted by Strunpf, if the holder of a setoff right
was conpel |l ed under threat of sanctions for violating the
automatic stay to rel ease funds subject to such setoff, “it
woul d divest the creditor of the very thing that supports
the setoff.” 1d. at 20.

It is this court’s viewthat to rel ease the Bank
Accounts to the Debtor would give the Debtor the right to
use of the funds to the detrinent of Inperial’s garni shnent
lien rights contrary to the principles recognized in
Strunpf. Under such circunstances, the refusal to rel ease
the garni shnment (and, in turn, release the |lien) takes
not hing fromthe Debtor because the Debtor’s rights in the

Bank Accounts are subordinate to Inperial’s |lien rights.EI

2 The court nmakes no determination as to whether Inperial’s lien rights
are avoi dable by the chapter 13 trustee under Bankruptcy Code 88 544,
545, 547, 548, or 549 or by the Debtor under 88 522(g) and 522(h). Any
action under those provisions to the extent appropriate would need to
be brought by separate proceeding.



This is to be distinguished fromthe situation in Mns
where the creditor had no lien rights and the refusal to
rel ease the garni shnment was clearly an attenpt to exercise
control over property in which the creditor had no lien.
Clearly, “[where a creditor’s lien m ght be destroyed
if its collateral were released,” the creditor nust be
provi ded adequate protection before being required to
essentially turn over the account that is the subject of
its lien by releasing its garnishnment. In re Bernstein, 252
B.R 846, 850 (Bankr. D. Col. 2000). As discussed in
Bernstein, the right of adequate protection cannot be
“rendered neaningless by an interpretation of § 362(a)(3)

t hat woul d conpel turnover even before an opportunity
for the court’s granting adequate protection.” [|d. Neither
Bankruptcy Code section 362(a)(3) nor the turnover
provi sion of section 542(a) “operate to destroy the right
to insist on adequate protection as a condition to turnover
than did section 362(a)(3) destroy the right of setoff in
Strunpf, 516 U.S. at 21....” Bernstein, 252 B.R at 851.

Concl usi on

In this case, the violation of the automatic stay
al l eged by the Debtor is the failure of a creditor to
rel ease a garni shed account to the detrinent of its lien

rights. Under such circunstances, the court concludes that



the creditor’s refusal to release its lien did not violate
the automatic stay. It follows, therefore, that the Debtor
is not entitled to sanctions against |nperial.

Accordingly, for these reasons, it is

ORDERED t hat the Mtion is denied.

DONE AND ORDERED at Tanpa, Florida, on January 24, 2002.

/sl _Mchael G WIIlianson
M chael G WIIlianson
Uni ted States Bankruptcy Judge

Copi es to:

Debtor: John E. Gles, 105 Pinetree Lane, Auburndale, FL
33823

Attorney for Debtor: WMatthew J. Kovschak, Esqg., 325 West
Main Street, Bartow, FL 33830

Attorney for Inperial: Eric B. Zwiebel, P.A , 1876 North
University Drive, Mercede Executive Park, Suite 201,
Pl antation, FL 33322

Trustee: Terry E. Smth, P.O Box 25001, Bradenton, FL
34206

U S. Trustee: Tinberlake Annex, Suite 1200, 501 East Pol k
Street, Tanpa, FL 33602
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