UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re: Chapter 13
Case No. 04-08585-8Ws
Lillie Mae MDonal d,

Debt or .

MEMORANDUM DECI SI ON AND ORDER DENYI NG MOTI ON FOR EXTENSI ON
OF TIME TO FILE NOTI CE OF APPEAL BY EDWARD MCDONALD

This case cane on for consideration on the Mtion for
Extension of Time to File Notice of Appeal (Doc. No. 86)
(“Motion”) filed by Edward McDonal d, pro se. The Motion,
filed on October 19, 2004, appears to seek an extension of
time to appeal the follow ng: (1) Menorandum Deci sion (Doc.
No. 71); (2) Order Denying Mtion for Enforcenment of the
Automatic Stay (Doc. No. 72); (3) Order Denying Mdtion to
Stay Al Proceedi ngs Pendi ng Hearing on Violation of
Automatic Stay (Doc. No. 73); (4) Order Annulling the
Automatic Stay as to State Guardi anship Proceedi ngs (Doc.
No. 74); (5) Order Denying Motion to Dism ss/Wthdraw
Docunment (Doc. No. 75); and (6) Order Denying Mtion for
Relief From Stay (Doc. No. 76) (collectively, “Orders”).
These Orders, which followed the hearing held before this
Court on October 1, 2004, essentially annulled the

automatic stay in this case to allow guardi anship



proceedi ngs agai nst the Debtor to proceed in the state
court, despite M. MDonald s opposition.* The Orders were
entered on October 7, 2004.

Rul e 8002 of the Federal Rules of Bankruptcy Procedure
governs the time for filing notices of appeal. Rule
8002(a) requires that a “notice of appeal shall be filed
with the clerk within 10 days of the date of the entry of
the judgnent, order, or decree appealed from” In re Dow
Corning Corp., 255 B.R 445, 465-66 (E.D. Mch. 2000); In
re WIlliams, 216 F.3d 1295, 1296 (11'" Cir. 2000). The 10-
day period “begins to run after the entry of the order and
i ncludes internmedi ate weekends and | egal hol i days.

The | ast day of the period is also included unless it is a
weekend or a legal holiday.” 1d. at 466 (citing to Rule
9006(a)); WIllianms, 216 F.3d at 1296, fn. 3. According to
the Rules, since the Orders were entered on October 7,
2004, the last day to file notices of appeal would be

Oct ober 18, 2004, because the 17'" of October fell on a
Sunday. The Motion, filed on the 19'" was filed one day
past the deadline.

Cenerally, a bankruptcy court nay extend the tinme for

filing the notice of appeal if the notion for extension is

1 The factual history of this dispute can be found in the Court’s

Menor andum Deci sion (Doc. No. 71).



filed before the expiration of the ten-day period. 1d.,
Rul e 8002(c)(1) and (2). However, under circunstances not
present here, a court nmay extend the deadline on the
showi ng of “excusable neglect.” Rule 8002(c)(2).

Unfortunately, in this case, even if the Mtion were
filed within the ten-day deadline, Rule 8002(c)(1)(A)
prevents the Court from granting any extensi on because the
Orders that M. MDonal d seeks to appeal involve the
lifting of the automatic stay. Rule 8002(c)(1)(A,; Cf.,
Dow Corning, 255 B.R at 465-66; In re Dow Corning, 2002 W
551020, *3 (E.D. M ch. 2002) (discussing Rule
8002(c)(1)(F)); Inre Wrldcom Inc., 2003 W 21498904, *2-
*3 (S.D.N Y. 2003) (discussing Rule 8002(c), in dicta when
deci di ng whet her order approving disclosure statenent was a
final order). The 1997 anendnent to Rule 8002(c) renoved the
Court’s discretion to grant any extensions for certain
types of orders because “[t] hese types of orders are often
relied upon i mediately after they are entered and should
not be reviewable on appeal after the expiration of the
ori gi nal appeal period under Rule 8002(a) and (b).”
Colliers, 1 App. 8002[4] (citing to 1997 Advisory Commttee
Note to Rule 8002); Worldcom 2003 WL 21497904, *2.

| ndeed, the parties immedi ately relied upon these Orders to



proceed to state court to resolve the guardi anship of the
Debt or . 2

Rul e 8002 is jurisdictional, and failure to tinely
conply requires an appeal to be dism ssed. In re Bel cher,
293 B. R 265, 267 (Bankr. N.D. Ga. 2001); Dow Corning, 255
B.R at 465 (citing to Wal ker v. Bank of Cadiz (In re LBL
Sports Center, Inc.), 684 F.2d 410, 412 (6'" Or. 1982)); 10
Col liers on Bankruptcy, § 8002.03 (15'" Ed. 2001) (“Unless
an appeal is tinmely taken, the review ng court | acks
jurisdiction to hear it.”). This rule is always strictly
construed and requires exact conpliance. Dow Corning, 255
B.R at 465 (citing Hotel Syracuse, Inc. v. City of
Syracuse I ndus. Dev. Agency (In re Hotel Syracuse, Inc.),
154 B.R. 13, 15 (N.D.N.Y. 1993)); Colliers, T 8002.03
(“Cases interpreting Rule 8002 and its predecessor, . . . ,
have uniformy held that the sine qua non of a bankruptcy
appeal is atinely filed notice”, inter alia citing to
Anderson v. Muradick (In re Muradick), 13 F.3d 326 (9'"
Cir. 1994)).

VWile the Debtor is pro se, and may not fully

understand the rules or procedures, this pro se status does

2 There was an urgency to proceed with the guardi anship proceeding in

state court as the tenporary guardi anship of the Debtor was to expire
shortly after the October 1, 2004, hearing. Julie Goddard, the
Debtor’s tenporary guardian, and M. MDonald' s wife (and the debtor’s
daughter-in-law) both sought to be the Debtor’s pernmanent guardi an.



not excuse conpliance with the Rules. Dow Corning, 255 B.R
at 466; In re Frontier Airlines, Inc., 108 B.R 277, 278
(D. Colo. 1989)(“The group’s pro se status does not suspend
the requirenment that it conply with the jurisdictional
rules relating to notices of appeal. See Bolden v. Odum
695 F.2d 549, 550 (11'M Cir. 1983). To hold otherw se woul d
elimnate the finality of bankruptcy orders and frustrate
the central policy of the bankruptcy laws to pronote the
expedi ent adm nistration of the bankrupt estate. See Galt
v. Jericho-Britton (In re Nucorp Energy, Inc.), 812 F.2d
582, 584 (9'" Cir. 1987).”). Accordingly, it is:

ORDERED t hat the Mdtion is denied.

DONE AND ORDERED i n Tanpa, Florida, on October 22,

2004.
/sl Mchael G WIIlianson
M chael G WIIlianson
United States Bankruptcy Judge
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