UNI TED STATES BANRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re: Chapter 7
Case No. 03-00618-8W
d enn Ray Ables, Jr.,

Debt or .

M chael N. Brown and All en,
Dell, Frank & Trinkle, P.A.,

Plaintiffs, Adv. Pro. No. 03-188
VS.
G en Ray Ables, Jr.,

Def endant .

MEMORANDUM DECI SI ON AND ORDER
DENYI NG PLAI NTI FFS" MOTI ON FOR RECONSI DERATI ON AND
GRANTI NG DEFENDANT’ S ORE TENUS MOTI ON FOR SUMVARY JUDGVENT

The Debtor, G en Ray Ables, Jr.’s (“Debtor”) former
attorney, Mchael N. Brown, and his law firm Allen, Dell,
Frank & Trinkle, P.A., the plaintiffs in this action
(“Attorneys”), have brought this adversary proceeding
seeking a determ nation that a debt they contend is owed to
the Attorneys by the Debtor is nondi schargeabl e under
sections 523(a)(2)(A and 523(a)(6) of the Bankruptcy Code.

As applied to this case, in order for the Attorneys to

sustain a clai munder section 523(a)(2)(A), they nust



establish that the Debtor owes them a debt for services
that were obtained by fraud. But in this case, there is
nothing in the record to support a finding that a fal se
statenment was made to induce the attorneys to provide
services. Accordingly, | conclude that the record supports
sunmary judgnment in favor of the Debtor on this ground.

The Attorneys al so assert a claimfor relief under
section 523(a)(6) of the Bankruptcy Code. Section 523(a)(6)
provi des that a di scharge under chapter 7 does not
di scharge an individual debtor from any debt for wllful
and malicious injury by the debtor to another person. As
di scussed below, courts interpreting this provision have
held that for a claimarising fromthe debtor’s act to be
nondi schargeabl e under this section, it nmust have been done
with actual subjective intent to injure or been done by the
debtor with subjective know edge that the acts were
substantially certain to cause the injury formng the basis
of the nondi schargeability case.

| conclude that the facts of this case do not
establish that the m srepresentati on nade by the Debtor was
made with actual intent to cause the Attorneys injury in
the form of damages that nmay arise froma |ater mal practice
action or that the Debtor had subjective know edge that the

m srepresentation was substantially certain to cause the



danmages that nay arise froma mal practice action
Accordingly, for the reasons set forth below, the Court
wll enter summary judgnment for the Debtor as to this
ground and agai nst the Attorneys finding that any debt owed
to the Attorneys by the Debtor is dischargeable.

Fact ual Background

On or about February 26, 1998, the Debtor and his
former wife sought to adopt the child of the stepdaughter
of the Debtor’s aunt. The Attorneys were retained as
counsel for the adoption, and the adoption was finalized.
The Debtor and his former spouse raised the child for two
years until the birth nother instituted an action to vacate
the adoption. The state court ultimately annulled the
adoption as a fraud on the court. The state court found
that the birth nother had been coerced by her stepnother
into giving up her child for adoption, and found that the
stepnmot her m srepresented the birth nother’s relationship
with the Debtor in the adoption process.

The state court also found that the Debtor had
commtted a fraud on the court by signing the petition for
adoption, which stated that he was related to the birth
nmot her within the third degree of consanguinity. This fact
is critical because if there is no such relationship,

Fl orida Statutes section 63.125 requires a hone study,



whi ch specifically includes an interviewwith the birth
not her. The state court found that such a relationship
coul d not have been possi bl e because the Debtor was rel ated
to the birth nother by marriage, not by bl ood.

The Attorneys were subsequently sued by the Debtor’s
ex-wife in a legal mal practice action for services rendered
by the Attorneys in connection with the adoption. The
Attorneys seek to use the state court judgnment, under the
principles of collateral estoppel, to have this Court
decl are that the debt arising fromany recovery on their
third-party claimagainst the Debtor in the mal practice
action be determ ned nondi schargeabl e under sections
523(a)(2)(A) and (a)(6).

Pr ocedural Posture

This proceeding was initially before the Court on the
Attorneys’ notion for summary judgnent that was rul ed upon
on Septenber 30, 2003, and is now before the Court on the
Attorneys’ Modtion for Reconsideration of Mdtion for Summary
Judgnment and Motion to Supplenment and Clarify Legal
Argunent (Doc. No. 19) (“Modtion for Reconsideration”) that
came on for hearing on Decenber 3, 2003 (“Hearing”).

The Court rul ed against the Attorneys and denied their
nmotion for summary judgnent on Septenmber 30, 2003, by

i ssuing a substantively simlar decision (Doc. No. 16). In



response, the Attorneys filed their Mtion for

Reconsi deration. After this Court orally denied the
Attorneys’ Motion for Reconsideration at the Hearing, the
Debtor’s attorney nmade an ore tenus notion for sunmary
judgnent. For the reasons that follow, the Court wll
grant the Debtor’s ore tenus notion for summary judgnent.

Concl usi ons of Law

A. Summary Judgnent Standard.

Rul e 56 of the Federal Rules of Civil Procedure, nade
applicable to this proceeding by Rule 7056 of the Federal
Rul es of Bankruptcy Procedure, requires the court to enter
judgnent for the noving party if the record indicates that
there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of

| aw. !

The court nust draw all justifiable inferences in
favor of the non-noving party.? Applying these principles,
the Court previously denied the Attorneys’ Mtion for
Summary Judgnent. These principles nust now be applied in

the context of the Debtor’s ore tenus notion for summary
j udgnent made after the Court announced its ruling on the

Attorney’s Mdtion for Reconsideration.

1 Celotex Corp. v. Catrett, 477 U.S. 317, 323-327 (1986); Anderson V.
Li berty Lobby, Inc., 477 U.S. 242, 247-249 (1986); In re Diagnostic
I nstrunent Group, Inc., 283 B.R 87, 92-94 (Bankr. M D. Fla. 2002).

2 Anderson, 477 U.S. at 255; Diagnostic, 283 B.R at 94.



In considering this request, the Court al so notes that
the grant of an ore tenus notion for summary judgnent
shoul d not be taken lightly, even though the courts
“possess the power to award summary judgnent in favor of a

nonnmovant.” Massey v. Congress Life Ins. Co., 116 F.3d
1414, 1417-18 (11lth Cir. 1997). This is simlarly true
when a court decides to sua sponte grant sunmary judgnent.
Artistic Entertainnment, Inc. v. City of Warner Robins, 331
F.3d 1196, 1201-02 (11'" Gir. 2003). 1In both instances, the
El eventh Circuit has cautioned that the notice provision
under Rule 56(c) “retain their mandatory character even
when the . . . court contenplates awardi ng sumary j udgnent
sua sponte against a party that itself had noved for

sunmary judgnment.” Massey, 116 F.3d at 1417. See al so
National Fire Ins. v. Bartolazo, 27 F.3d 518 (11'" Cir.
1994) .

However, the grant of a sua sponte notion for sunmary
judgnment is perm ssible even where there is no fornal
noti ce under certain circunstances. Such grant is
appropriate when: (1) purely legal issues are involved; (2)
the evidentiary record is conplete; and (3) the parties
have been given the opportunity to respond to such a

nmotion. Burton v. City of Belle G ade, 178 F.3d 1175, 1204

(11th Cir. 1999); Artistic Entertainnment, 331 F.3d at 1201-



02. Here, the issues are, at bottom |egal ones. The
parti es have not contended that material facts are in

di spute. The Attorneys do not contend that they have not
been afforded anple opportunity to fully devel op the
record. Further, the matter has been heard twi ce by this
Court. Accordingly, it is proper for the Court to consider
the Debtor’s ore tenus notion for summary judgnent.

B. Liability Under Section 523(a)(2)(A).

In order for the Attorneys to sustain a claimunder
section 523(a)(2)(A), they nust establish that the Debtor
owes them a debt for services that were obtained by fraud.?
To neet their burden, the Attorneys cite to the findings in
the state court judgnent that the Debtor commtted a fraud
on the court.* Yet there is no showing of the Debtor’s
intent to defraud the Attorneys in obtaining services from

t hem

3 Section 523(a)(2)(A) is not linmted to services obtained by fraud. It
al so includes noney, property, or credit obtained by fraud. There is no
evidence in this record that the Attorneys provided anything to the
Debt or ot her than services.

“The Attorneys rely on the state court judgnent voiding the adoption as
grounds for the nondischargeability of their debt. The elements for
collateral estoppel to apply are: (1) the issue at stake must be

i dentical to the one decided in the prior proceeding; (2) the issue
nmust have been actually litigated in the prior proceeding; and (3) the
prior determ nation of the issue nmust have been a critical and
necessary part of the judgment in the earlier proceeding. Inre
Auffant, 268 B.R 689, 693 (Bankr. MD. Fla. 2001). The Debtor and the
Attorneys do not contest the collateral estoppel effect of the

j udgment .



As recogni zed by the United States Supreme Court in
the case of Cohen v. De La Cruz,” while the phrase "to the
extent obtained by" in section 523(a)(2)(A) does not inpose
any limtation on the extent to which "any debt" arising
fromfraud is excepted fromdi scharge, the actual services
must be obtained by fraud to give rise to a
nondi schargeabl e debt.® “Once it is established that
specific nmoney or property has been obtained by fraud ..
“any debt’ arising therefromis excepted from discharge.”’

The undi sputed record before the Court makes cl ear
that the | egal services were not obtained fromthe
Attorneys by fraud. A sinple exanple illustrates this
conclusion. If the Debtor had obtained the services of an
attorney by m srepresenting that a retainer check “was in
the mail” when in fact no such check existed, the attorney
woul d have a claimfor fraud in inducing the attorney to
provi de services. Such a claimwuld be nondi schargeabl e
under section 523(a)(2)(A). That is not the situation here.

Rat her, the state court found that the Debtor nmade a
m srepresentation based upon his signing of the adoption

papers, which included a statenent regarding his

5 523 U.S. 213, 218 (1998).
6 1d.

1d.



relationship with the birth nother. However, the state
court made no finding that the Debtor fraudulently induced
the Attorneys to provide himlegal services. For there to
be a nondi schargeabl e debt under section 523(a)(2)(A), the
Attorneys’ services nust have been obtained by the
fraudul ent acts of the Debtor. That is, there nust be a
direct link between the fraud and the obtaining of services
for purposes of section 523(a)(2)(A).?

For example, in Spigel, the debtor worked for the
plaintiff as a used car sales agent. The debtor used the
plaintiff’s license to sell used autonobiles as required
under Rhode Island’ s |aw under the plaintiff’s specific and
limted grant of authority. However, the debtor exceeded
this authority and m sused the plaintiff’s license in
selling what eventually turned out to be stolen vehicles.®
The plaintiff was sued because the debtor had use of its
license, and a judgnent against the plaintiff was entered.°
The plaintiff contended that the debtor was |iable for
damages suffered by the plaintiff and sought to have the

debt decl ared nondi schargeabl e under section 523(a)(2)(A).*"

8 1n re Spigel, 260 F.3d 27, 32-33 (5'" Cir. 2001)
°1d. at 29-30.
10 4.

1 1d. at 32.



The Fifth Circuit ruled that the plaintiff failed to show
that the fraud was directed at them instead of the buyer
of the stolen car. Accordingly, the court held that the
debt was di schargeabl e because the plaintiff had failed to
meet its burden.!?

Simlarly, the Attorneys in this case have failed to
show the direct connection between the debt incurred and
the Debtor’s obtaining the Attorneys’ services. There is
nothing in the record to suggest that the Attorneys would
not have taken the case if the Debtor had not
m srepresented his relationship with the birthnother. In
this case, the fraudulent act was the Debtor’s statenent on
the petition for adoption that he was related to the birth
not her within the third degree of consanguinity. That
fraud was directed at the Court and the birth nother. As a
matter of law, the Court finds that the direct |ink between
t he debt and the fraud in this case is insufficient to neet
the requirements of section 523(a)(2)(A).

The direct link would exist if the birth nother had
sued the Debtor for his deceit and sought to have the
attorney fees incurred in such a hypothetical suit declared

nondi schar geabl e under section 523(a)(2)(A). Another

12 |d. at 34-35.

10



direct link could conceivably occur if the state court had
sanctioned the Debtor in favor of the birth nother; the
resul ting debt could be decl ared nondi schar geabl e.

These hypot hetical situations (and not the one before
this Court in this case) would be anal ogous to the
situation presented to this Court in the case of In re
Auffant,?® the case relied upon by the Plaintiffs as support
(the debtor in Auffant sued the insurance conpany to whom
she had nade a fraudul ent claimand the attorney fees
arising from her unsuccessful suit against that insurance
conpany were held to be nondi schargeabl e under section
523(a)(6)).' Accordingly, the Attorneys cannot prevail in
their case to have any debt owed to them decl ared
nondi schar geabl e under section 523(a)(2)(A).

C. Liability Under Section 523(a)(6).

To except a debt from di scharge under section

523(a)(6), the creditor nust show that the debt was for

13 268 B.R 689.

4 The Attorneys in their Mtion for Reconsideration also rely upon an
unpubl i shed deci sion rendered by another judge in this district, K & K
Ins. Group, Inc. v. Houston (In re Houston), Case No. 03-4074-8G7, Adv.
Pro. No. 03-203 (Bankr. MD. Fla. Sept. 22, 2003)(denn, CB.J.).
However, upon review of this decision, this Court finds that this
recent, well-reasoned decision by the Honorable Paul M d enn does not
support the Attorneys’ position. The Houston case is nore akin to the
Auf fant case wherein the creditor is the insurance conpany, which

i ncurred costs in defending what turned out to be a fraudul ent persona
injury lawsuit. The intended harmor fraud was still directly
connected to the innocent defendant, whose rights are subrogated to the
i nsurance conpany.

11



willful and malicious injury to another. Debts arising
fromrecklessly or negligently inflicted injuries do not
fall within the willful and malicious injury exception to
di scharge. '® Notwi t hstandi ng the gui dance provi ded by the
United States Supreme Court in the Geiger case,!® two
different tests have been applied by the courts in
interpreting the ruling in Geiger in determ ning whether
t he debtor’s actions were willful and malicious. The two
approaches require that the wllful ness nust be shown by
either the debtor’s: (1) actual subjective intent to cause
the injury'; or (2) by the debtor’s subjective know edge
that his or her acts were substantially certain to cause
the injury.® Under either test, the Court finds that the
facts of this case do not satisfy the wllfulness

requi rement contained in section 523(a)(6).

Under the undisputed facts of this case, the Court
cannot find that any debt owing by the Debtor to the
Attorneys under their third party conplaint in the |egal
mal practice action against the Attorneys by the Debtor’s

ex-wi fe was substantially certain to arise fromthe

15 Kawaauhau v. Geiger, 523 U.S. 57 (1998).
% supra,note 15.

7 See, e.g., Inre Toninson, 220 B.R 134, 137-38 (Bankr. M D. Fla.
1998).

® See, e.g., In re Howard, 261 B.R 513, 520-21 (Bankr. M D. Fla.
2001).

12



Debtor’s act of msrepresenting his blood relationship with
the birth nother in the adoption proceeding. Thus, the
Attorneys have failed to neet their burden under

8523(a)(6). Accordingly, it is

ORDERED

1. The Attorneys’ Mtion for Reconsideration is
deni ed.

2. The Debtor’s ore tenus notion for sunmary

judgnent is granted.
3. This adversary proceeding is dism ssed with each
party to bear his or its own costs.

DONE AND ORDERED i n Tanpa, Florida, on Decenber 24,

2003.

/sl Mchael G WIIlianson

M chael G WIIlianson

United States Bankruptcy Judge
Copi es to:

Attorney for Plaintiffs: Robert E. Vaughn, Jr., Esq.,
Butl er, Pappas, Weihmuller et al., 6200 Courtney Canpbell
Causeway, #1100, Tanpa, FL 33607

Attorney for the Defendant/Debtor: Donald Gol den, Esq.,
339 E. Robertson Street, Brandon, FL 33511

Def endant/ Debtor: G en Ray Ables, Jr., 5429 Friarsway
Drive, Tanmpa, FL 33624

Chapter 7 Trustee: Douglas N. Menchise, Esq., 300 Turner
Street, Clearwater, FL 33756
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