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DECI SI ON AND ORDER DENYI NG MOTI ON FOR STAY PENDI NG APPEAL

Thi s proceeding canme on for consideration on the

Plaintiff’s Motion for a Stay Pending Appeal (Doc. No. 23 in



Adv. Pro. No. 9-03-MP-03) and the Mdtion for a Stay Pendi ng
Appeal (Doc. No. 18 in Adv. Pro. No. 9-03-MP-13)(collectively,
“Motions”)l. Kevin Adell (the “Plaintiff” or “Adell”) seeks a
stay of this Court’s Order On All Pending Mtions (Doc. No. 17
in Adv. Pro. No. 9-03-MP-03) and Order Denying Kevin Adell’s
Conbi ned Motion and Menorandum for Abstention and for Attorneys’
Fees and Costs (Doc. No. 9 in Adv. Pro. No. 9-03-MP-13)
(collectively, “Orders”) pending his appeals to the District
Court. Here, the Court has considered the record, pleadings and
all papers filed, including the argunents of counsel at the
hearing held on July 29, 2003 (“Hearing”), before the
undersigned. For the follow ng reasons, this Court finds that
the Motions are without merit and should be denied.

FACTS

The followng facts are of record. On June 24, 2002, Adell
filed an involuntary petition against John Ri chards Hones
Building Co., L.L.C. (“JRH") in the Bankruptcy Court in the
Eastern District of Mchigan. The Honorable Steven W Rhodes
presi ded over the involuntary and eventually dism ssed the
petition, ruling that it was filed in bad faith. Thereafter,

JRH sought damages under 11 U.S.C. 8§ 303(i) that provides for

! The Court also considered JRH s Menorandum of Law in Opposition to Kevin
Adell’s Motion for Stay Pendi ng Appeal of Order Transferring Interpl eader
Action to Mchigan Bankruptcy Court (Doc. No. 25 in Adv. Pro. 9-03-np-13) and
JRH s Menorandum of Law in Opposition to Kevin Adell’s Mtion for Stay
Pendi ng Appeal of Order Transferring Declaratory Judgnent Action to M chigan
Bankrupcty Court (Doc. No. 26 in Adv. Pro. 9-03-np-03).



danmages proximately caused by such a bad faith involuntary
filing. 1In a reported decision dated April 25, 2003, In re John
Ri chards Hones Building Co., L.L.C., 291 B.R 727 (Bankr. E.D.
M chi gan 2003), Judge Rhodes ruled that JRH was entitled to
damages of $4.1 million and a punitive award of $2 mllion under
11 U.S.C. 8 303(i), and entered judgnent against Adell in favor
of JRH in the amount of $6.3 million (“M chigan Judgnent”). At
the Hearing, the parties informed this Court that the M chigan
Judgnent is on appeal but that there was no stay of that

M chi gan Judgnent pendi ng appeal .

On May 8, 2003, within days of the entry of the judgnent,
Adel | purchased a $2.8 mlIlion home in Naples, Collier County,
Florida. An order enjoining Adell from dissipating his assets
was entered by Judge Rhodes on May 12, 2003 (“M chi gan
I njunction”). On May 19, 2003, Adell filed this now renoved
action in the Florida state court seeking a determ nation that
the honme he recently purchased was exenmpt under the Florida
Constitution fromthe M chigan Judgnent.

As of the date of the M chigan Injunction, Adell had an
account with Community Bank (“Bank”) with a bal ance of
approxi mately $37,000. The Bank was served with a copy of the
M chi gan I njunction. Having received conflicting directions from
Adel | s counsel, in response, the Bank filed this now renmoved

i nterpl eader action in state court on May 23, 2003. The



Plaintiff thereafter also renpbved the Bank’s interpleader action
to this Court on May 28, 2003.

On May 20, 2003, JRH filed a notion for m scell aneous or
suppl enmentary post-judgnent relief before Judge Rhodes. Adel
al so sought relief fromthe M chigan Injunction, in part
asserting that his hone in Mchigan was for sale because he had
just purchased another in Florida. Additionally, Adell sought
to clarify the scope of the Mchigan Injunction as it related to
t he account at the Bank. Adell also filed an emergency notion
bef ore Judge Rhodes for perm ssive and nandat ory abstenti on.
Judge Rhodes held an evidentiary hearing on June 4, 2003, and
heard argunments on all these issues, including specifically
whet her the house in Florida constituted his honestead and
whet her abstention was appropri ate.

On June 9, 2003, JRH renopved the Florida action to this
Court.

Judge Rhodes issued his decision on July 17, 2003, holding
t hat neither mandatory nor perni ssive abstention was proper.
The issue of whether the home purchased in Florida constituted
Adel |’ s honestead and is exenpt from execution of JRH s judgnent
was recently deci ded by Judge Rhodes on Septenber 17, 2003 - who

rul ed agai nst Adel | 2

2See, Inre Adell, __ B.R __, 2003 W 22138468 (Bankr. E.D. M ch. Septenber
17, 2003).



On July 29, 2003, prior to Judge Rhodes’ decision regarding
Adel | s honestead, Adell argued before this Court to have this
Court remand the action back to state court for the state court
to decide on the very issue that was al ready before Judge
Rhodes. Adell also argued before this Court that the Bank’s
i nt erpl eader action should be simlarly remanded to state court.
Upon the adverse rulings by this Court, Adell currently seeks to
stay this Court’s decisions pending appeal.

Adel | sought |eave to appeal this Court’s interlocutory
decisions fromthe District Court on or about August 21, 2003
(collectively, “Mdtions for Leave to Appeal”). As of the date
of this menorandum these Mtions for Leave to Appeal are stil
pendi ng before the District Court.

DI SCUSSI ON

JRH argued that the Mdtions are noot because the District
Court does not have jurisdiction to hear Adell’s appeals of this
Court’s interlocutory orders. The jurisdiction of the District
Court is not a matter for this Court to decide. However, a
rel ated argunent that JRH may, but did not raise, is whether
Adell’s Motions are ripe for adjudication. Both |egal doctrines
of nootness and ripeness apply to preclude the courts from
adj udi cating disputes that are “abstract disagreenents.”
Coalition for the Abolition of Marijiana Prohibition v. City of

Atlanta, 219 F.3d 1301, 1315 (11'M Cir. 2000). Mbotness



precl udes review by a court when there is no |longer a “present,
live controversy” and the court can no | onger provide

“meani ngful relief.” Nyaga v. Ashcroft, 323 F.3d 906, 913 (11'M
Cir. 2003). Here, the District Court has yet to rule on Adell’s
moti ons for perm ssion to appeal the interlocutory orders. |If
it had decided to decline perm ssion, then the Mtions before
this Court would be noot. However, ripeness nay be a nore
appropriate doctrine to apply than nootness. Under the ripeness
doctrine, a court nust determ ne whether the claimis
sufficiently mature and the issues sufficiently defined and
concrete, to permt effective decision-making by the court.
Digital Properties, Inc. v. City of Plantation, 121 F.3d 586,
589 (11'" Cir. 1997). Here, the controversy is arguably not ripe
because the District Court has yet to grant permi ssion to appea
the interlocutory orders. |If the District Court had decided to
permt the interlocutory appeals, only then would the Mtions be
arguably ripe for adjudication. This Court finds that the

ri peness is a bar to preclude review of the Motions.

However, this Court rules in the alternative. Even if the
doctrine of ripeness were not a bar to the adjudication of the
Motions, this Court would nonethel ess substantively deny the
Motions. In order to obtain a stay pending appeal, this Court
must consider four factors, including: (1) whether the novant

has made a showi ng of I|ikelihood of success on the nerits; (2)



whet her Movant has made a showing of irreparable injury if the
stay is not granted; (3) whether granting of the stay woul d
substantially harmthe other party, and (4) whether the granting
of the stay would serve the public interest. In re Brown, 290
B.R 415, 424 (Bankr. M D. Fla. 2003). The Court finds that the
nmovant has not nmet its burden for a stay.

The crux of Adell’s position is that this Court | acks
jurisdiction over this renoved proceeding. Thus, Adell sought
to have this Court abstain from hearing the controversy and
remand the proceedi ng back to the state court. On the other
hand, JRH argued that the proceeding should be transferred to
Judge Rhodes since he is nost famliar with the proceedi ng and
al ready had these issues pending before him

| nportantly, at the Hearing, Adell admtted that Judge
Rhodes had al ready deci ded the issue of abstention but argued
that the issue of remand was not before Judge Rhodes because the
state action had not yet been renoved. Anobng other cases, at
the Hearing, Adell relied on four main cases in support of his
position for a remand back to the state court because this Court
| acked jurisdiction. Rivet v. Regions Bank of Louisiana, 522
U S. 470 (1998); Beneficial National Bank v. Anderson, 123 S . C
2058 (2003); Husvar v. Rapoport, 337 F.3d 603, 2003 W. 21697897
(6'" Cir. July 23, 2003); Balcorta v. Twentieth Century-Fox Film

Corp., 208 F.3d 1102 (9'" Gir. 2000). However, these cases are



di stingui shabl e on one very crucial point. In each of the cited
cases, no pending federal court action existed at the tinme these
cases were renoved fromstate court. In contrast, in this case,
there is a federal judge already presiding over the contested
matter. That federal judge had heard evidence and ruled on the
identical issue that is the heart of the dispute that Adel
seeks to have the state court re-examne —i.e., whether Adel
is entitled to a honestead exenption.?

Mor eover, Judge Rhodes al ready decided that he has
jurisdiction over the dispute and denied Adell’s nmotion to
abstain. G ven the sequence of events that followed the
judgnment, this Court infers that Adell’s action smacks of
i mproper forum shopping. |In essence, Adell would have this
Court inproperly sit as an appellate court over Judge Rhodes and
overturn his decision regarding the jurisdiction of a bankruptcy
court over this controversy. Adell would have this Court not
only inproperly sit as an appellate court but also condone his
attempt to forumshop in state court.

There is sound anal ogous support for this Court’s decision
found in the application of the “first-to-file rule” used by
federal courts. Cadle Co. v. Whataburger of Alice, Inc., 174

F.3d 599 (5'" Cir. 1999). This rule is used by courts to

3 G ven that Judge Rhodes ruled on this substantive issue that Adell sought to
have the state court decide, this may arguably render this Court’s decision
noot and may even arguably render his appeals nobot. Nonetheless, in the
interests of judicial economy, this Court will still press on.



“maxi m ze judicial econony and m nimnm ze enbarrassing

i nconsi stenci es by prophylactically refusing to hear a case
raising issues that m ght substantially duplicate those raised
by a case pending in another court.” Id. at 604. Cadle, a
creditor, sought in bankruptcy court, to recover or avoid
certain allegedly inproper transfers by the debtor. The
bankruptcy court ruled that it |acked standing for such a suit.
ld. at 601-602. The creditor was “[a]pparently unwilling to

| eave matters in the hands of the bankruptcy court” and filed a
conpl ai nt based on the sanme factual predicate in the District
Court for the Western District of Texas. |Id. at 602. The
District Court declined to take jurisdiction because the “issues
pendi ng before the bankruptcy court substantially overl apped
those raised by the suit.” Id. 1In soruling, the district court
noted that there “are proper appellate procedures a dissatisfied
litigant can enploy.” 1d. at 603. Cadle appealed this ruling
and argued that the bankruptcy court |acked jurisdiction over
the clainms. |1d. at 602-603. However, the Fifth Circuit
declined to adopt such a requirenent that the court nust first
| ook at the jurisdiction of the first court as a precondition to
apply the first-to-file rule. Id. at 603. The rationale is that
the rule is a forward | ooking one and fromthis perspective, the
second court is not binding the litigants before it to a ruling

of the first court and thus, there is



no reason to exam ne the jurisdiction of the first
filed court. Such a requirenent would actually
undercut the values of econony, consistency, and
comty that the rule is designed to maxim ze: the
jurisdictional ruling of the second-filed court would
either conflict with a ruling al ready made, rehash an
i ssue al ready decided, or trench on a sister court’s
treatnment of an issue before it has been reached

t here.

ld.at 604. Instead, the Fifth Crcuit ruled that jurisdiction
is but one factor that nay be considered in the application of

the rul e.

Simlarly, Adell would have this Court enbroil itself in
the jurisdictional question already decided by a sister court.
If this Court were to rule in his favor, he would have the
parties rehash and relive the issues already currently before
Judge Rhodes. This renoved action is the second-filed action
and should be simlarly transferred to Judge Rhodes for all the
reasons of comty and val ues of consistency in rulings, as would
be justified under the first-to-file rule. If Adell were to
prevail, this Court would inperm ssibly be sitting as a “super
appellate court” and trenching on the authority of its sister
courts — abuses that the first-to-file rule is designed to
prevent. Id. at 606.

Mor eover, Judge Rhodes has issued an injunction against
Adel | s dissipation of assets — regardi ng the Bank Account and

this transfer of assets to his alleged honestead. Courts have

10



recogni zed the “significance of a trial court’s continuing power
to supervise its own injunctions.” Conmmon Cause v. Judi ci al
Ethics Committee, 473 F. Supp. 1251, 1253-1254 (D. Ct. 1979)
(inter alia, citing to Mann Manufacturing, Inc. v. Hortex, Inc.
439 F.2d 403 (5'" Cir. 1971); Bergh v. State of Washington, 535
F.2d 505, 507 (9'" Cir.), cert. denied, 429 U.S. 921 (1976)).

Cbviously, to allow a stay would substantially harm JHR
JHR has gone through a | engthy process, fromAdell’s filing of
an inproper involuntary petition to the section 303(i) judgnent
and its effort to enforce the judgnent.

Additionally, this Court finds that granting a stay under
t hese circunmstances will not serve the public interest. Apart
fromthe above-nenti oned problens associated with such
circunmstances -- comty, conflicting orders, orderly
adm ni stration of justice, inproper use of other sister courts
as “super-appellate” foruns -- there is also an appearance of
i nperm ssible forum shoppi ng under these circunstances. Judge
Rhodes has al ready decided the jurisdiction issue adverse to
Adel | and he has been presiding over this matter fromthe
i nception of the involuntary petition to JHR s attenpts to
enforce its judgnment. This Court can only cone to one
concl usi on that Judge Rhodes is the court nost famliar with
this case. He has already had an evidentiary hearing on the

very issue that Adell seeks to have the state court adjudicate.
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To allow a stay under these circunmstances would only lead to the

appearance that such forum shopping is condoned. Accordingly, it

Is:
ORDERED t hat the Mtions are deni ed.
DONE AND ORDERED i n Tanpa, Florida, on October 1, 2003.
/s/ Mchael G WIIlianmson
M chael G WIIlianson
United States Bankruptcy Judge
Copi es to:
Counsel for Kevin Adell: Asher Rabinowtz, Esq., Ruden,

McCl osky et al., 401 E. Jackson Street, 27'" Floor, Tanmpa, FL
33602

Counsel for John Richards Honmes Buil ding Conpany, L.L.C.: Lynn
J. Giffith, Esq., 6338 Presidential Court, Suite 101, Fort
Myers, FL 33919

Counsel for Comrunity Bank of Naples, N.A.: Gegory N Wbods,
Esq., Porter, Wight, Mrris & Arthur, 5801 Pelican Bay
Boul evard, #300, Naples, FL 34108

Hon. Steven W Rhodes, Chief Judge, United States Bankruptcy

Court, Eastern District of Mchigan, Conerica Building, 211 West
Fort Street, Detroit, M 48226
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