UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
TAMPA DI VI SI ON

In re: Chapter 11
Case Nos. 89-9715-8P1
Hi | | sborough Hol di ngs t hrough 89-9746- 8P1
Cor poration, et al.
Debt or s.
/
Sal vador & Rosabel Cavazos,
et al.,
Pl ai ntiffs,
Adv. Pro. No. 00-500
VS.
Md State Trust 11, et al.,
Def endant s.
/

MEMORANDUM DECI SI ON AND ORDER DENYI NG PLAI NTI FFS
MOTI ON FOR EXTENSI ON OF TI ME TO FI LE NOTI CE OF APPEAL

THI'S CASE cane on for hearing on Novenber 15, 2001, on
the notion for extension of tine to file a notice of appeal
(“Motion”) filed by Sal vador and Rosabel Cavazos and 294
ot her individuals who are the plaintiffs in this adversary
proceeding (“Plaintiffs”). In the Mdtion, the Plaintiffs
seek an extension of tine pursuant to Rule 8002(c)(2) of

1

the Federal Rul es of Bankruptcy Procedure~to file an appeal

of this court’s decision entered Septenber 28, 2001,

!References to a “Rule” as used herein shall be to the Federal Rules of
Bankruptcy Procedure unless otherw se indicated.



granting summary judgnent in favor of the defendants
“Decision”).EI

Procedural Background

The Motion was filed on Cctober 10, 2001, one day
after the deadline for filing a notice of appeal under Rule
8002(a).EI In the Mdtion, Plaintiffs’ counsel asserts that
his failure to tinmely file a notice of appeal was due to
“excusabl e negl ect” and, accordingly, the court should
extend the tinme to file a notice of appeal pursuant to Rule
8002(a)(2). The facts and circunstances | eading up to the
untinely Motion are not in dispute. They are as foll ows:

After the entry of the Decision on Septenber 28'", the
clerk served it that sane day by mail on | ead counsel for
the Plaintiffs (“Lead Counsel”) whose office is located in
Corpus, Christi, Texas, and on |ocal counsel for Plaintiffs
(“Local Counsel”) whose office is |located in Tanpa,

Fl ori da. Lead Counsel received it on Wdnesday, October 3,

2001. On that date, Lead Counsel, while in mediation in

2Cavazos v. Md-State Trust Il (In re Hillsborough Hol dings Corp.), 267
B.R 882 (Bankr. MD. Fla. 2001).

SRul e 8002 requires that a notice of appeal or a notion to extend the
time to file a notice of appeal be filed within 10 days of the date of
the entry of the order or judgnent appealed fromor the order disposing
of a notion to extend time to file a notice of appeal. In this case,
the tenth day was Monday, COctober 8, 2001, a |egal holiday.

Accordingly, in accordance with Rule 9006(a), the deadline to file a
noti ce of appeal or notion for order extending the time to file a

noti ce of appeal was Cctober 9, 2001



Houst on, Texas, received word that the Decision had been
rendered. However, even though Lead Counsel returned to his
of fi ce on Thursday, COctober 4'" he did not read the

Deci sion until the weekend of Cctober 6'". As stated in the
Motion: “Mnday, October 8, 2001 was a Federal Holiday. The
earliest counsel could file a Notice would have been

[ Wednesday] Cctober 10, 2001.” Mdtion, { 3.

There are no other facts contained in the Mtion or
that were proffered at the Hearing to support the claim
that the failure to tinely file the notice of appeal was
due to excusabl e neglect. There is no explanation why a
noti ce of appeal was not filed on Tuesday, Cctober 9'"
There is also no explanation as to why Local Counsel, who
resides in the sane city as the court, did not file by hand
delivery a notice of appeal on Cctober 9'". Nor is there an
expl anation as to why Lead Counsel did not utilize the
court’s after-hours filing procedure that permts papers to

be filed by facsimle transm’ssion.EI

“The court’s After Hours Filing Procedures are the subject of the
court’s General Order 01-00002-M S-TPA which is avail able at the court
or the court’s website (www. flnb.uscourts. gov/procedures. htn). These
procedures pernmit filing by facsimle after 4:00 p.m and until 11:59
p.m that day. Docunents filed via this nethod will be deenmed to have
been filed “on the date and at the time printed on the docurment by the
facsimle machine in the Cerk’s Ofice.” The court takes judicial
notice of the fact that parties in numerous other proceedi ngs have
utilized these after-hours filing procedures to include filing notices
of appeal .



Concl usi ons of Law

Rul e 8002(a) requires that a notice of appeal “shal
be filed with the clerk within 10 days of the date of the
entry of the judgnent, order, or decree appealed from...”
The deadline to file a notice of appeal may be extended
pursuant to Rule 8002(c)(2) “upon a show ng of excusable
neglect.” “Excusable neglect” is not a defined termin the
Rul es.

The Suprene Court in Pioneer |Investnment Services Co.
v. Brunswi ck Associates Ltd. Partnership (“Pioneer”), 507
U S 380 (1993) interpreted this termin the context of
Rul e 9006(b). The Eleventh Circuit has held that Pioneer
applies in determ ning “excusabl e neglect” under the
simlar provisions of Rule 4(a)(5) of the Federal Rules of
Appel  ate Procedure which rule applies to appeals fromthe
district court to the circuit court. Advanced Estimating
System Inc. v. Riney, 77 F.3d 1322, 1324 (11'" Gir. 1996).
It appears, therefore, that Pioneer is equally relevant in
an anal ysis of Rule 8002(c)(2). See also In re Van
Houwel i ng (“Houwel ing”), 258 B.R 173, 175-76 (8" Cir. BAP
2001) (citations omtted). In Pioneer, the Suprene Court
held that the determ nation of “excusable neglect” is,

...at bottom an equitable one, taking account of

all relevant circunstances surroundi ng the
party’s om ssion. These include . . . the danger



of prejudice to the debtor, the |length of delay

and its potential inmpact on judicial proceedings,

the reason for the delay, including whether it

was Wi thin the reasonable control of the novant,

and whet her the novant acted in good faith.

Pi oneer, 507 U S. at 395. The burden is on the novant
to make a showi ng of “excusabl e neglect.” Houweling,
254 B.R at 153.

The only “excuse” advanced by counsel for the untinely
filing in this case related to counsel’s work schedul e and
other matters. As set out in the Mtion, counsel was
preoccupied with other litigation and did not receive the
Decision until October 3, 2001, or four days after the
Deci sion was entered. He admts, w thout explanation, that
he did not read the Decision thoroughly until Cctober 6"
Accordingly, on that date counsel was aware that he only
had four days to file a tinmely notice of appeal. Wile the
6'" and 7'" fell on the weekend, and the follow ng Mnday,
the 8" was a federal holiday, counsel could have tinely
filed the notice of appeal on the next day and day of the
deadl i ne -- COctober 9'M

Counsel ' s assertion that the earliest counsel could
have filed a notice of appeal would have been October 10th
is conpletely misplaced. The 9'" was not a holiday.

Counsel failed to provide any explanation for not filing on

the 9N Adm ttedly, counsel’s office is located in



Corpus Christi, Texas. However, the Plaintiffs have | ocal
counsel, located in Tanmpa. Additionally, the Bankruptcy
Courts for the Mddle District of Florida even permt
after-hours filing, and counsel could have filed his notice
up until midnight of QOctober 9N

The court’s review of the cases involving counsel’s
delay in nmeeting this deadline reveals that there is a line
of cases holding that “law office upheaval” or “clerical or
of fice problens” do not constitute excusabl e neglect.
Pioneer, 507 U.S. at 398 (“[i]n assessing the culpability
of respondents’ counsel, we give little weight to the fact
t hat counsel was experiencing upheaval in his |aw practice

.”7); Houweling, 254 B.R at 154 (citing inter alia
Schmidt v. Boggs (In re Boggs), 246 B.R 265, 268 (6'" Gr.
BAP 2000)); Belfance v. Black River Petroleum Inc. (In re
Hess), 209 B.R 79, 83 (6'" Cir. BAP 1997) (lawer’s
practice interfering with conpliance with deadline is not
“excusabl e neglect”); Inre Mzisin, 165 B.R 834, 835
(Bankr. N.D. Onio 1994) (m sunderstandi ng of Bankruptcy
Code and Rul es and counsel’s heavy workl oad i s not
“excusabl e neglect”); Inre G- Furniture Sys., Inc., 127
B.R 382, 383-84 (Bankr. N.D. Ohio)(solo practitioner’s
preoccupation with other litigation is not grounds for

“excusabl e neglect”).



In this regard, this case is factually simlar to In
re Herdmann, 242 B.R 163 (Bankr. S.D. Chio 1999)
(“Herdmann”). I n Herdmann, the Chapter 7 Trustee filed a
nmotion for extension to file a notice of appeal but failed
to meet his burden of show ng excusabl e neglect. The court
there found that the Trustee failed to provide any
explanation for failing to act when there was tine to take
tinely action. Id. at 167. The other clerical and
procedural problens in his office cited as excuses did not
anount to “excusable neglect” since they fell within the
l'ine of cases which hold that office turnoil does not
anount to excusable neglect. See also Houweling, 258 B.R
at 176-77 (nmovant “offers no explanation” of his failure to
act).

Viewing this case in light of the other relevant
factors, it is clear that the length of delay was slight
but the court believes there is prejudice to the Debtor if
the Motion were to be granted. Wiile it is true that the
pl an was confirmed sone tinme ago, this litigation in this
adversary proceedi ng has been ongoi ng since July 30, 1999,
and is predicated upon a settlenment agreenent filed in the
Debtors’ cases dated July 1995. Thus, there is a

substantially lengthy history of litigation between the



parties that tilts in favor of the Debtors and nakes

finality a premumin this case.EI

Concl usi on

Pi oneer stands for the proposition that in determning
whet her the neglect is “excusable,” a court nust nmake an
equi tabl e determ nation “taking account of all rel evant
ci rcunst ances surrounding the party’s omssion.” In this
case, the only circunstances advanced as constituting
“excusabl e neglect” relate to counsel’s inattention over
the span of five days to the need to file a tinely notice
of appeal . Under such circunstances, where the only basis
for a claimof excusable neglect is inattention of counsel
because of preoccupation with other litigation, there is no
basis for a finding of excusable neglect.

Accordingly, for the reasons set forth above, it is

ORDERED t hat the Mtion is denied.

DONE AND ORDERED i n Tanpa, Florida on Decenber 10,

2001.

/sl
M chael G WIIlianmson
Uni ted States Bankruptcy Judge

SThere is no issue as to the Plaintiffs’ good faith.



Copi es to:

Attorneys for the Plaintiffs: Abraham Mdss, Esq., 5350
South Staples, Suite 209, Corpus Christi, Texas 78411; and
W Keith Fendrick, Esq., Foley & Lardner, Post O fice Box
3391, Tanpa, Florida 33601.

Attorneys for the Defendants: Larry G Hyden, Esq.

Jordan, Hyden, Whnble & Cul breth, P.C., 500 North Shoreline
Boul evard, Suite 900, Corpus Christi, Texas 78471; and
Scott Alan Stichter, Esq., Stichter, Riedel, Blain &
Prosser, P.A., 110 East Madison Street, Suite 200, Tanpa,

Fl ori da 33602.

Ofice of the United States Trustee: 501 E. Polk Street,
Suite 1200, Tanpa, Florida 33602.
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