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United States Bankruptcy Court
istri Wisconsin Clerk U.'S. Bankru
Eastern District Of iy ’FE‘CY
Inte Robert D Hermann, Lynda Hermann )
Debtor ) Case No. 09-20921-PP
)
o ) Chapter 7
John M Scaffidi )
Plaintiff )
)
\
Robert D Hermann, Lynda ,Hermanrgx Adv. Proc. No. 9312_0_9____
Defendant )

CERTIFICATION OF JUDGMENT FOR  JB VOL #15, #1981
REGISTRATION IN ANOTHER DISTRICT

L, clerk of the United States Bankruptcy Court, do certify that the attached judgment is a true
and correct copy of the original judgment entered in this proceeding on November 9, 2009 as
it appears in the records of this court, and that: (date)

No notice of appeal from this judgment has been filed, and no motion of the kind set forth in
Federal Rule of Civil Procedure 60, as made applicable by Federal Rule of Bankruptcy
Procedure 9024, has been filed.

[ No notice of appeal from this judgment has been filed, and any motions of the kind set forth in
Federal Rule of Civil Procedure 60, as made applicable by Federal Rule of Bankruptcy
Procedure 9024, have been disposed of,, the latest order disposing of such a motion having been

entered on
(date)
[J An appeal was taken from this judgment, and the judgment was affirmed by mandate of the
issued on
(name of court) (date)

J An appeal was taken from this judgment, and the appeal was dismissed by order entered on

(date)

.dyne oiacKwelder

December 8, 2009
Date



ssusan
Text Box
JB VOL #15, #1981


,

14

United States District Cour

STY /A b4
EASTERN DISTRICT OF WISCONSIN U YA MAL

m n
TRANSCRIPT OF BANKRUPTCY JUDGMENT DOCKET "' 27 2003

JLCM;-;, g

| COURT. TAMPA FLORIDA
Name and Address of Judgment Debtors: Robert D Hermann
6415 96th Street East

Bradenton, FL 34202

Lynda R Hermann
5316 53rd Avenue E, Lot A11
Bradenton, FL 34203-3663

Name of Judgment Creditor: John M Scaffidi

Address of Judgment Creditor: 4701 North Port Washington Road
P.O. Box 11975
Milwaukee, WI 53211

Amount of damages with costs and property: $59,575.00
1955 Chevrolet, VIN No. 207904F552
2000 Mazda Miata VIN No. IMINB3538Y01580230

Date of entry of Judgment: November 10, 2009
Attorney for Judgment Creditor: Douglas F Mann

UNITED STATES DISTRICT COURT )
) SS.
EASTERN DISTRICT OF WISCONSIN )

1, the undersigned Clerk of said court, do hereby certify that I have compared the foregoing with the original
docket, now of record in my office, and that it is a correct transcript therefrom and of the whole thereof in a
certain action entitled:

Inre:
John M Scaffidi
Creditor
v, Case No. 09-02209

Robert D Hermann and Lynda R Hermann
Debtors

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the Seal of said Court at Milwaukee,
Wisconsin, this _L6th _day of November, 2009.

JON W. SANFILIPPO, Clerk of Court
East istrict of Wisconsin

BY:

A. Wachtendonck, D‘e'put\)‘/\Cérk



THE FOLLOWING ORDER
IS APPROVED AND ENTERED
AS THE ORDER OF THIS COURT:

DATED: November 09, 2009

N

Honorable Pamela Pepper
United States Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF WISCONSIN

LYNDA R. HERMANN CASE NO. 09-20921-PP-7

Debtor

JOHN M. SCAFFIDI, Trustee in Bankruptcy of
LYNDA R. HERMANN

4701 North Port Washington Road

PO Box 11975

Milwaukee, Wisconsin 53211

Plaintiff
vs. ADVERSARY NO. 09-2209

ROBERT P. HERMANN
6415 98" Strect Bast
Bradenton, Florida 34202

LYNDA R. HERMANN
5316 53*° Avenue E, Lot Al1
Bradenton, Florida 34203-3663

" Defendants

e m -, e ... —.-——————-

FINDINGS AND ORDER FOR DEFAULT JUDGMENT

THE ABOVE entitled matter having come on for pretrial conference on September 14,
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2009 and the deadline for filing Answer having passed and neither Defendant having filed an
answer;

AND the Plaintiff having filed a motion for default judgment as to both Defendants;

AND at the September 14, 2009 hearing, Todd R. Perkins as attorney for Defendant
Robert P. Hermann, having requested permission to file a Response to motion for default
judgment and file an answer;

AND the Court having indicated that these pleadings could be filed but noted that the
Defendant, Robert P. Hermann, would have to show good cause for missing the answer deadline
in order to survive the motion for default judgment;

AND the Court having conducted a hearing on November 2, 2009 at 10:15 am before the
Court;

AND the Court having noted four arguments brought by Defendant Robert P. Hermann;

First, he argued that the motion was defective in that it did not comply with the Service 1

Members’ Civil Relief Act. The Court has rejected this argument noting that the statute only
required the Plaintiff to file an affidavit prior to entry of judgment and that the Plaintiff in this
case has indicated that he has or would do so.

Second, the Defendant argued that under F.R.C.P. 55(b)(2) did not require entry of
default judgment because the Plaintiff did not allege a sum certain in the complaint, The Court
rejected this argument as well, noting that under F.R.C.P. 55(b)( 1), the Clerk of Court was
entitled to enter a default judgment where complaints alleged a sums certain and under F.R.C.P.
55(b)(2), complaints that did not assert sums certain required a motion for default judgment. In
the present case, the Court noted that the Plaintiff had moved for a default judgment and the

Court has the discretion to grant same and a sum certain was asserted in the complaint.
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Third, the Defendant asserted that he had filed a response and that the Court should not
deny his opportunity to litigate the claim just because he did not consult an attorney until after
the deadline for filing an answer had passed. The Court noted that Exhibit 3 to the Plaintiff’s

response showed that the Defendant, Robert P. Hermann had retained counsel in approximately

April, 2009 to file an answer to the complaint. The Court further noted that the Defendant,
Robert P. Hermann, provided no explanation for why he filed his answer until after the due date

given that he had counsel well before that date.

Finally, the Defendant argued that it would be inefficient for the Court to grant the
motion for default judgment because that would necessitate him filing a motion to vacate the
judgment under F.R.C.P. 55(b)(6). The Court noted that this rule governs setting aside a default
judgment under Rule 55(c) and not under Rule 55(b)(6). The Court concluded that Rule 55(c)
states that Court may set aside a default judgment for “cause” and noted that the Court could
think of no “cause” for setting aside the default judgment in this case.

For all the above reasons, the Court granted the Trustee’s motion for default judgment
over the objections of Robert P. Hermann.

Based upon the Service Members® Civil Relief Act, the affidavit filed and the affidavit as
to evidence that would have been presented had the matter gone to trial, the Court does hereby
enter judgment as follows:

ORDER
1. The U.S. Clerk in Bankruptcy shall enter a non-dischargeable judgment in favor of John
M. Scaffidi, Chapter 7 Trustee and against Robert P. Hermann, 6415 98" Street East,
Bradenton, Florida, 34022 and Lynda R. Hermann, 6358 South 35™ Street, Franklin,

Wisconsin 53132, jointly and severely in the sum of $59,575.00 plus taxable costs.
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2. The Defendants, Robert P. Hermann and Lynda R. Hermann are directed to turn over
immediately to John M. Scaffidi, Chapter 7 Trustee, a 1955 Chevrolet, VIN NO.
207904F552 and a 2000 Mazda Miata, VIN. NO. JMINB3538Y01580230 with keys,
executed title, all remote controls and all manuals.

3. The Trustee is authorized to sell the aforementioned 1955 Chevrolet and 2000 Mazda
Miata and to credit against the monetary Judgment the amount received from sale under
11 U.S.C. §363 (b),(f) & (h).

4. The Defendants, Robert P. Hermann and Lynda R. Hermann are directed to turn over

| immediately to John M. Scaffidi, Chapter 7 Trustee, a 1955 Chevrolet, VIN NO.
207904F552 and a 2000 Mazda Miata, VIN. NO. JIMINB3538Y01580230 with keys,
executed title, all remote controls and all manuals under 11 U.S.C. §542 (a) and 11
U.S.C. §543.

5. The U.S. Clerk in Bankruptcy may issue such processes, under F.R.B.P. 7064, as are
necessary to gain turn over of these vehicles to the Trustee with keys, executed titles, all

remote controls and all manuals.

#itH
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Knowledgeable, Personal Service
Com e Inven
Stock or Moditied parts from most manufacturers accurately described
0 you can make an informed choice.

Full Service Shop on premises '

_4154 SKYRON DRIVE, DOYLESTOWN, PA 18902
5=348: [$2A 53 BE056 Okt

The World’s I.ge_s Manufacturer of
. " 1955-56-57 Chevrolet Paris

(:/800.260.0414
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IMPALA BEL AR

CHEVY COLLECTOR
1955-1972
33 Years - Same Location |

* CLASSICS » MUSCLE CARS * CORVETTES |

Featuring rust-free Western cars
N.Q.S. parts - accessories - restoration supplies
BUY - SELL - TRADE CARS - PARTS

* Continental Kits  Rust-Free Sheet Metal
* Rechromed Bumpers « Wide Whitewall Tires
* Low-Cost Appralsals: Wi, MN, IA-Base $60 & up

JIM CARLSON’S AUTO CENTER
Box 98, Holmen, W1 54636-0098 : '
Ph. (608) 526-3358 « Cell (608) 317-3358
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