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ORDERED.

Dated: August 13,2018

Oumu'm O kaam

5 111’[1111 C_ Jackson
United States Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
www.flmb.uscourts.gov

In re:
Brent Allen Cooper and Case No. 6:17-bk-04788-CCJ
Stephanie Lynn Cooper, Chapter 7

Debtors.
/

ORDER SUSTAINING TRUSTEE’S
OBJECTION TO EXEMPTION CLAIMED BY DEBTORS

This case came before the Court on the Trustee’s Objection to Exemption Claimed by
Debtors (Doc. No. 20; the “Objection”) and the Response by the Debtors to the Objection (Doc.
No. 21; the “Response”). Having considered the pleadings and argument of counsel, the Court

sustains the Objection for the reasons stated below.

Background
The facts are not in dispute. On July 20, 2017, the Debtors filed for relief under Chapter 7
of the Bankruptcy Code. The Debtors’ bankruptcy schedules list over $63,000 of joint unsecured
debt.! The Debtors subsequently amended their bankruptcy schedules to list a 2017 Tax Refund
with an “unknown” value (the “Tax Refund”), and claim that “$0.00” of the Tax Refund is exempt

as tenants by the entirety (“TBE”) under Section 522(b)(3)(B) of the Bankruptcy Code (the
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“Amendment”).2 The Trustee did not object to the Debtors’ claim of exemption for the Tax
Refund within 30 days of the Amendment, as required by Rule 4003(b)(1). The Debtors
subsequently filed a second amendment to their bankruptcy schedules (the “Second
Amendment”).® The Second Amendment changes the value of the Tax Refund to $7,667, and
claims that $7,397 of the Tax Refund is exempt as TBE.# Within 30 days of the Debtors filing the
Second Amendment, the Trustee filed this Objection.

By the Objection, the Trustee argues that the Debtors may not claim the Tax Refund as
exempt as TBE due to the existence of joint unsecured debt in excess of the amount of the Tax
Refund. According to the Trustee’s calculations, the pre-petition portion of the Tax Refund that
is property of the estate totals $4,068.35. The Debtors ask the Court to overrule the Objection as
untimely. In addition, the Debtors contend that the Objection should be overruled because the
Debtors are entitled to the exemption notwithstanding the existence of joint debt, citing as support,
In re Smith.®

Discussion

As to the timeliness of the Objection, Rule 4003(b)(1) of the Federal Rules of Bankruptcy
Procedure provides that, “a party in interest may file an objection to the list of property claimed as
exempt within 30 days after the meeting of creditors held under 8341(a) is concluded or within 30
days after any amendment to the list or supplemental schedules is filed, whichever is later.”®

When considering objections to exemptions based on amended bankruptcy schedules,
courts have applied two different interpretations of Rule 4003(b)(1).” Under a restrictive
interpretation, filing an amended schedule does not reopen the time to object to all exemptions--

the “objection may only go to those exemptions affected by the amendment.”® Alternatively, the
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less restrictive interpretation allows an interested party to “object to any claimed exemption within
30 days of an amendment to the schedules.”®

Here, the Trustee filed the Objection timely. The Trustee filed the Objection within 30
days of the Second Amendment. By the Second Amendment, the Debtors affected the TBE
exemption for the Tax Refund by changing the TBE exemption value from $0 to $7,397.%°
Accordingly, the Objection is timely even under the restrictive interpretation of Rule 4003(b)(1).

With respect to the validity of the Objection, a party objecting to a debtor’s claim of
exemption has the burden to prove that the exemption is not properly claimed.!* Under Section
522 of the Bankruptcy Code, a debtor may exempt from property of the estate “any interest in
property which the debtor had, immediately before the commencement of the case, an interest as
a tenant by the entirety... to the extent that such interest as a tenant by the entirety . . . is exempt
from process under applicable nonbankruptcy law.”*? Under Florida law, property held as TBE
belongs to neither spouse individually.'® As a result, TBE property “is exempt from process to
satisfy debts owed to individual creditors of either spouse.”** TBE property, however, “is not
exempt from process to satisfy joint debt of both spouses.”*® Here, the Debtors bankruptcy
schedules list joint unsecured debt exceeding $63,000. As a result, the Tax Refund ($4,068.35) is
not exempt from process to satisfy the Debtors’ joint debt.

The Debtors assert that despite the existence of joint debt, they are entitled to the exemption
under the authority of In re Smith®. In re Smith provides no such authority. Indeed in that case,
Judge May concludes to the contrary, stating that TBE “is not exempt from process to satisfy joint
debt of both spouses.”*” Accordingly, for the reasons stated above it is

ORDERED:

1. The Objection (Doc. No. 20) is sustained.
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2. The Tax Refund is not exempt as tenants by the entirety to the extent of the Debtors’

joint unsecured debts.

3. The non-exempt portion of the Tax Refund ($4,068.35) shall be disbursed to the

Debtors’ joint creditors only.

Trustee, Marie E. Henkel is directed to serve a copy of this order on interested parties and file a
proof of service within 3 days of entry of the order.
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